DEVELOPING A NEW LEGAL SYSTEM FOR WALES AND THE IMPLICATIONS FOR LEGAL EDUCATION
Thomas Glyn Watkin

Keynote Address at the Association of Law Teachers annual conference at St. David’s Spa, Cardiff Bay on Tuesday, 19 April 2011 at 2pm.
First of all, let me thank the Association of Law Teachers for the invitation to give this address to the conference here in Cardiff, only a short distance from the Senedd building and Tŷ Hywel, the headquarters of the National Assembly for Wales, the creation and development of which as a legislature forms the substance of what I will have to say here this afternoon. 
I have to admit, however, that when I saw the title which my talk had been given, I felt a certain unease, and that for two reasons. Can Wales really be said to be developing a new legal system? That’s a question which leads somewhat inexorably to issues such as what is a legal system, what does it take before a set of legal arrangements can be said to constitute a legal system, what are the essential components for a legal system to exist. These are weighty questions of a jurisprudential nature, which gave rise to my second concern – the risk involved in tackling such topics before an audience which had newly returned from a generous lunch on what might be a warm April afternoon. I shall leave the implications of that concern to your imaginations – though hopefully not to your dreams.

The new legal arrangements which Wales currently enjoys are part of the new constitutional structure of the United Kingdom, a new constitutional structure which includes the devolution of legislative powers to the UK’s national constituent parts – Scotland, Wales and Northern Ireland. This new arrangement of legislative power in the UK is massively significant to the identity of the UK as a state. I say this because the kingdom has been gradually united over the centuries through the concentration of legislative authority in one legislative body, the Parliament at Westminster. The union of Wales and England in the sixteenth century was achieved by extending the English common law to Wales and incorporating representatives from the shires and county boroughs of Wales into the English parliament, which thereafter was the legislature for both lands. Likewise, it was not the union of the crowns of Scotland and England but the union of their parliaments that led to the creation of Great Britain in 1707, and it was the abolition of the Irish parliament and the incorporation of Irish members and peers into the Westminster parliament at the start of the nineteenth century which brought into existence the United Kingdom of Great Britain and Ireland.
The devolution of legislative power therefore is the unravelling to some extent of the fabric which has bound the several parts of the kingdom together.  A common legislature – not a common monarch and not a common law −  is what has united the United Kingdom. Small wonder therefore that considerable emphasis is placed upon the fact that the devolution settlements of the last decade or so have not transferred legislative powers from Westminster to the new legislative bodies but have involved rather the United Kingdom parliament conferring legislative powers upon the national legislatures while leaving its own sovereign legislative powers intact, subject to no binding constitutional limitations albeit expected to conform with regard to respecting the legislative ambit of the new legislatures as a matter of constitutional convention.

The devolution of legislative powers to the Scottish parliament and the Northern Ireland Assembly brought legislative powers to parts of the United Kingdom which already had their own courts for the administration of justice. Indeed, the absence of a separate courts system in Wales had been repeatedly used as a justification for refusing to give Wales various kinds of devolved power during the latter half of the nineteenth century and for much of the twentieth century. It was initially pleaded as a reason why legislation could not be passed at Westminster which would apply only to Wales, and when eventually such legislation was introduced – ranging from the banning of the Sunday opening of public houses in Wales to disestablishing the Church of England in Wales – the absence of a separate courts system came to be pleaded as one reason why executive devolution, in the form of an office of Secretary of State for Wales, could not be created. 

There was considerable irony in this, as Wales – although having no distinct legislature – had possessed, for almost three centuries following the union with England, its own distinct system for administering justice. The Courts of Great Session, divided into four circuits across twelve of the thirteen Welsh shires, had administered the English common law in Wales. Until their abolition in 1830, Wales had its own law courts but not its own legislature. Now, since 1999, it has its own legislature but – with the exception of some special tribunals – it does not have its own law courts. If we regard a legal system therefore as a ‘cluster concept’, requiring the existence of a number of distinct ingredients before it can be truly said to exist, Wales’ cluster never appears to have been sufficiently complete. Given that Scotland, for instance, was held to have a separate legal system even before it had its own legislature by dint of the fact that it had its own courts and law which only applied in Scotland, Wales is unfortunate in not having had its own courts at a time when there were distinct laws which only applied within its boundaries. In both cases, all that having the nation’s own legislature supplies is a body which will increase the quantity of law which applies only within the respective countries.

So, what is new about the legal system which is being developed within Wales and what are the implications for legal education? When the National Assembly for Wales returns for its fourth session after the Assembly General Election early in May, it will return to a new devolution settlement for Wales, that inaugurated by the Yes vote in the referendum on increased legislative powers for the Assembly held in March. This will be the third time since 1999 that an incoming Assembly has been confronted with a new devolution arrangement as the members arrive following an election; indeed, only the second Assembly, that elected in 2003, returned to the same devolution arrangements as had previously existed. In that sense, Wales is certainly ‘developing’ its new legal arrangements.  By contrast, the devolution settlement inaugurated in Scotland in 1999, at the same time as the Welsh Assembly was first elected, has proved stable. The difference lies in the nature of the devolution settlement granted to Scotland as opposed to that given to Wales.
During the lifetime of the first two Assemblies here in Cardiff, the period from 1999 to 2007, between the creation of the Assembly by the Government of Wales Act 1998 and the coming into force of the Government of Wales Act 2006, the Assembly’s  legislative powers were confined to the making of subordinate legislation. In effect, the Assembly inherited the powers previously held by the Secretary of State for Wales to make subordinate legislation which determined how the legislative policies of the UK government and enacted in primary legislation made by the UK parliament should be implemented in Wales. Such powers had been gradually acquired in a piecemeal fashion by successive Secretaries of State since the Labour Government of Harold Wilson had created the office of the Secretary of State for Wales in 1964. The powers were acquired piecemeal in that the Welsh Secretary was never given executive authority over a whole legislative topic – such as health, education or agriculture – but rather was given specific functions to perform for Wales when those specific functions were being given to his relevant ministerial colleague in London. Thus, the accumulated functions transferred to the Welsh Secretary formed the basis for the first devolution of legislative power to the National Assembly. Although the 1998 Act identified eighteen fields within which these functions lay, the Assembly only acquired power to make subordinate legislation in the exercise of those specific functions, and not over the fields as a whole, there always being a residuum of subordinate law making power left to the appropriate UK government minister. To have primary legislation made for Wales, it was necessary to persuade the UK government, as previously, to find space in its legislative programme for what are termed Wales-only bills, that is legislative proposals which, when enacted, apply only to Wales.
This was the first of the three devolution settlements which has operated in Wales since 1999, and from the outset it was subject to criticism. In addition to the very limited legislative powers which had been granted, the Assembly created by the 1998 Act was established as a body corporate which, unlike most legislative bodies, combined the roles of legislature and executive. The Assembly was charged with appointing from amongst its members a First Secretary who then nominated the other members of the Assembly’s executive committee. The result was a confusion between the merits and demerits of having an Assembly and the merits and demerits of the policies being pursued by the governing party or parties. In an attempt to overcome this problem, the executive began to term itself the Welsh Assembly Government and to refer to the First Secretary as the First Minister and the other members of the executive as Ministers. A Commission under Lord Richard of Ammanford was also appointed, before even the first Assembly had run its course, to examine how satisfactory the Welsh devolution settlement was.
Although the proposals of the Richard Commission did not find favour with the UK government, the UK government did respond with a White Paper, entitled Better Governance for Wales, which sought to advance the Welsh devolution settlement. The resulting Government of Wales Act 2006 replaced the ‘body corporate’ Assembly with the Assembly as a legislative body, separate from the Welsh Assembly Government consisting of the First Minister, the Counsel General, the Welsh Ministers and their Deputies. This nomenclature at that point became the official legal terms, and although nominated by the Assembly, the First Minister was under the new settlement appointed by Her Majesty the Queen who also appointed the other Welsh Ministers on the First Minister’s nomination. Wales now had a separate legislature and executive.

The 2006 Act also provided two methods by which the Assembly could acquire increased legislative powers. Under both, the Assembly could acquire power to make primary legislation, equivalent to Acts of the UK parliament and which could amend, with certain exceptions, and even repeal, statutes made at Westminster insofar as they applied to Wales. Under the first of these methods, which came into force following the Assembly elections in May 2007, the Assembly could acquire primary legislative powers in one of two ways. Either it could be given such powers over defined matters by Acts of the UK parliament, or the Assembly itself could apply to the UK parliament to be given primary law-making powers in relation to specific defined matters which in turn had to relate to one or more of the twenty fields within which the 2006 Act identified executive functions, including the power to make subordinate legislation, already being enjoyed by the Assembly. This second method involved the Assembly in approving draft Orders in Council which the Secretary of State for Wales could, but need not necessarily, lay before both Houses of Parliament at Westminster for their approval.  Following the successful completion of that process, the Order would be made by Her Majesty in Council and the Assembly would have enduring competence to legislate in relation to the matter or matters contained in the order, such legislation being made by Assembly Measure. Once again, the law-making powers being given to Wales did not cover a whole field of government activity, but were being accumulated piecemeal as matters in relation to which the Assembly could legislate were periodically inserted under the twenty fields set out in Part One of Schedule 5 to the 2006 Act. The Order in Council process in particular swiftly became controversial, with negotiations on the breadth of the powers to be granted proving protracted. Within a short space of time, demands were being heard for a move to the second method of acquiring primary law-making powers for the Assembly contained in the 2006 Act.

This second method is the context within which the legislative powers of the incoming Assembly this May were obtained. Under it, the Assembly could acquire competence to legislate in relation to a broad range of subjects listed under twenty headings in Part One of Schedule 7 to the 2006 Act, the twenty headings corresponding to the twenty fields under which matters were being periodically inserted previously into Part One of Schedule 5.  To obtain the power to legislate in relation to the subjects as a whole, it was necessary that the Assembly and both Houses of Parliament should approve the holding a referendum in Wales on the coming into effect of the provisions of Part Four of the 2006 Act which granted the Assembly that competence.  The coming into effect of these provisions, called the Assembly Act provisions in that they give the Assembly the power to pass primary legislation in the form of Acts – Assembly Acts – was what was approved by the Welsh people in the referendum held earlier this year. The Assembly therefore which will convene in Cardiff after the May elections will have competence to legislate in relation to all of the subjects listed in Schedule 7 of the 2006 Act without having to return to the Westminster parliament nor negotiate with the UK government for legislative powers over those subjects. Nor will the legislation made be subject to the approval of the UK parliament of government.
The legislative competence of the Assembly still falls a long way short of the legislative powers enjoyed by the Scottish Parliament. The Scotland Act 1998 gave the Scottish Parliament power to legislate in all areas other than those reserved to the UK parliament alone. Scotland got, as it’s said, “everything but”. Wales, on the other hand, has only been given competence over a limited number of subjects, subjects which correspond to the areas in which executive functions had previously been transferred from UK government minsters to first the Secretary of State and later the Assembly itself. It is a much more limited form of legislative devolution. Nevertheless, Wales does now have the power to legislate in relation to a broad range of subjects – almost a hundred in number – listed under headings ranging from agriculture, through topics such as economic development, education, the environment, health, social welfare and planning to the Welsh language. However it compares to Scotland, it is a substantial range of topics.
From May onwards, the Assembly will be able to make laws, in the form of Acts, relating to the subjects listed under these headings. The laws that it makes will, of course, only apply in relation to Wales, although they will form part of the law of England and Wales, and will be recognized as the law applying in Wales by courts throughout the jurisdiction. The law applicable to Wales will therefore now be found in a variety of sources. There will be statutes made by the UK parliament and which apply to England and Wales, Wales-only Acts passed by the UK parliament, Assembly Acts under the new powers, Assembly Measures passed under the previous settlement, and subordinate legislation made under any of the previous kinds of primary legislation, subordinate legislation which is now usually made for Wales in the devolved areas by the Welsh Minsters, but which may be made jointly by them and the Secretary of State. There is also a potential source of Wales-only legislation which is sometimes overlooked, and that is statutes of the UK parliament which when passed applied to England and Wales but which no longer apply to England but continue to apply in Wales because the Westminster has subsequently repealed the Act in relation to England but left it in force in Wales because it now relates to a devolved area. In all of these ways, the divergence which already exists to some extent between the law of England and Wales which applies in England and the law of England and Wales which applies in Wales is set to continue and to expand. This obviously has consequences for the knowledge base of the profession and for the creation of that knowledge base in the context of legal education.
Accessing information about the law applicable in Wales is however essentially no different from accessing information about any other body of law. What is needed above all else is an awareness that the law applicable in Wales may be different from that which is applicable in England. Lawyers in England and Wales need to be aware that the law of England and Wales now falls into three categories: the law of England and Wales that is applicable in England and Wales; the law of England and Wales that is applicable only in England, and the law of England and Wales that is applicable only in Wales. The first category will contain the law on topics which have not been devolved together with the law relating to the devolved areas where no divergence has yet occurred, while in the last two categories will be found respectively the law applicable to England and the law applicable to Wales in the devolved areas where divergence has occurred. The legal professions need to be aware of where the boundaries between those categories lie, and it falls to those providing legal education to ensure that for the future those being trained in the law approach their work fully aware that this is how the legal landscape now lies.
Already there are signs in other walks of life that such an awareness is developing. News reports in the media, for example, regularly now stress that a report on the NHS or education relates to the NHS in England or to schools or universities in England and that what they are reporting has no relevance to the rest of the UK. This emphasis in part appears to have resulted from the mistakes made by political parties during the 2010 General Election campaign when posters appeared in Wales campaigning on the basis of what the party would provide regarding health care if elected, only to have it pointed out that health was a devolved matter and that the UK government would not be making provision about health care in Wales. It’s a shame that only in the wake of such blunders does change occur in the level of awareness of the new constitutional position of the UK. In that instance, the mistake resulted in some political embarrassment, but in the law the consequences could be worse – especially for practitioners. Imagine an English entrepreneur contemplating opening a branch of his business in Wales and seeking legal advice about the planning consents needed to build a new factory or supermarket only to find that the advice he has received is based on the law applicable in England and not that applicable in Wales. Imagine if he has not been told that the law relating to waste disposal is not the same and therefore extra costs will be incurred. Imagine if he is house builder who has not been told that new homes built in Wales must now have fire sprinklers fitted as a norm, or that workers moving to his new business site in some rural area will have to foot the transport and possible accommodation costs themselves if they want their children to attend an English-medium primary or secondary school rather than the local bilingual one. Imagine if he discovers, having taking advice, that his business is one which is required to meet the standards required by the Welsh Language Commissioner with regard to providing a bilingual service to the public.
The new legal reality within the jurisdiction of England and Wales is not of relevance to lawyers in Wales alone. There needs to be awareness among lawyers in both countries. It would be shameful if lawyers did not respond to the need to adapt to this new reality until the consequences of failing of do so were brought home to them through an action for professional negligence. Yet, all the signs are that this is what it will possibly take.
As well as requiring an awareness of the new legal reality of post-devolution England and Wales, lawyers will also need to be prepared for new kinds of litigation as a consequence of the devolution settlements. As has been said, the competence of the National Assembly to pass primary legislation is limited – limited to legislation which relates only to Wales, limited by some general restrictions on what Assembly Acts may do and limited by having to relate to one of the devolved subjects. Assembly Acts, like Assembly Measures before them, and like subordinate legislation made by the Welsh Ministers, can be challenged in litigation for being beyond competence. The 2006 Act makes provision for such challenges with regard to Welsh devolution issues, making separate provision for such challenges in England and Wales, in Scotland and in Northern Ireland. Not only must the provisions of Assembly Acts relate to one of the devolved subjects in order to be within competence, they must also not fall within any of the exceptions which are to be found listed in Part One of Schedule 7 to the 2006 Act. Some of the exceptions are quite extensive, and they are set out under the same twenty headings as the devolved subjects are listed under, grouped under the headings to which they are most relevant. However, and it is important to note, although the exceptions appear grouped under individual headings, they are relevant to all of the subjects listed in Schedule 7, regardless of whether the subject is listed under the same heading as the exception. Thus, for instance, if we look under heading number 3, Culture, we will see that under it there appears an exception, Broadcasting.
Culture
3
Arts and crafts. Museums and galleries. Libraries. Archives and historical records. Cultural activities and projects. 

Exceptions—


Public lending right.


Broadcasting.


Classification of films, and video recordings.


Government indemnities for objects on loan.


Payments to Her Majesty's Revenue and Customs in respect 




of property accepted in satisfaction of tax, apart 





from property in which there is a Welsh national 




interest.
If we look at heading number 20, the Welsh Language, we will see that all matters relating to the Welsh language are now devolved, with only one exception appearing under that heading, the use of the language in courts.
Welsh language

20
Welsh language 


Exception— 


Use of the Welsh language in courts.
However, that does not mean that the Assembly can legislate, for instance, to increase the number of hours of television and radio programmes that are broadcast weekly in Welsh so as to promote the use of the language. Such provision would fall within broadcasting and the broadcasting exception is as relevant to the subject in heading 20, the Welsh Language, as it is to the subjects in heading 3, Culture, and indeed to all the other subjects listed under the other eighteen headings.
It will not always be that straightforward to tell whether an Assembly Act provision relates to a devolved subject or falls within an exception. Sometimes it will involve difficult questions of interpretation. The 2006 Act provides the test which must be used to determine whether a provision relates to a subject and whether it falls within an exception. To be within competence it must relate to a subject and must not fall within an exception. The question of whether it does relate to a subject or falls within an exception is to be determined according to the purpose of the provision taking into account its effect in all the circumstances. The test is becoming known as the ‘purpose and effect’ test. Given its significance in determining the boundary between what is within competence and what is not, it deserves to be part of the general legal knowledge of legal professionals in England and Wales, as does a clear appreciation of the subjects which are now devolved. Unless the Assembly adopts a very conservative approach to legislating, avoiding at all costs any risk of exceeding competence, it can only be a matter of time before some provision of an Assembly Act is challenged. Lawyers need to be ready for such challenges and to acquire knowledge of the case law on competence which such challenges will generate. This is in addition to being aware of, and able to access, the separate body of law applicable to Wales that is set to grow much more quickly now that there are so many devolved subjects.
It is not only the knowledge base of the legal professions that will be expanding as a consequence of the changes which the move to the new devolution settlement will produce. Devolution of legislative powers to Welsh institutions has also produced a broadening of the skills needed to access and interpret the law which is made in Wales, both by the Assembly and the Welsh Ministers. All of the primary legislation made by the Assembly thus far in the form of Measures and virtually all of the subordinate legislation made prior to May 2007 by the Assembly itself and thereafter by the Welsh Ministers has been made bilingually. Only in emergencies have statutory instruments been made in one language only – for instance when an outbreak of foot and mouth disease requires legislation to halt the movement of cattle immediately or where outbreaks of avian or swine ‘flu’ require urgent legislative response. Under the provisions of the 2006 Act, the Assembly must in the conduct of its proceedings give effect to the language equality principle, namely that the English and Welsh languages are to be treated on the basis of equality. Section 156 of the Act specifically provides that, where primary or secondary legislation has been made bilingually, the English and Welsh texts are to be treated for all purposes as being of equal standing. The Welsh Language Measure 2011 has confirmed the official status of the Welsh language within Wales.
It is perhaps as well to explain what making legislation bilingually means – and equally what it does not mean. The bilingual legislation made by the National Assembly and the Welsh Ministers is not made in English. Nor is it made in Welsh. It is made in English and Welsh. There are some jurisdictions where legislative texts of enacted law can be accessed in two or more languages, but in reality they are made in one and then the end product, the enacted law, is translated into the other language or languages. That is not the case in Wales. In Wales, the legislation is made in both languages. It is prepared in both languages; it is processed in both languages; it is enacted in both languages. When a piece of proposed government legislation is prepared in the Office of the Welsh Legislative Counsel, the Office prepares a text which has both English and Welsh versions. Whichever version is prepared first is compared with the version which is prepared second to ensure that the two versions both correspond and that each reads naturally in the language in which it written. In the case of primary legislation, this important, key task of assuring the legal equivalence of the two texts is carried out by bilingual counsel. When the Office opened in 2007, there were two legislative counsel, one of whom was bilingual. By the end of that year, there were four counsel, two of whom were bilingual. Today, there are six counsel on the staff, four of whom are bilingual, with another possessed of sufficient competence in the languages to be able to prepare government amendments in both. Statutory Instruments are drafted by lawyers working in the portfolio teams of the Legal Services department. Where they are bilingual, they carry out the equivalence check on legislation which they have drafted, but where they are not, their work and that of the Legislation Translation Unit is reviewed by a bilingual text editor who performs the equivalence check. As with the Legal Revisers who carry out such work in the institutions of the European Union and the jurilinguists who carry out such work in the bilingual jurisdictions of Canada, the counsel and editors who perform the legal and linguistic equivalence checks in Wales are exercising a key skill in the legislative process. It is one which is set to grow. It needs people who are qualified legally and linguistically. The training of such persons in the necessary skills is something which will be relatively new in UK legal education as the existence of bilingual legislation is new in the recent legislative history of England and Wales. Wales is currently unique in the United Kingdom in producing bilingual legislation, although bilingual or multilingual legislation is a commonplace of the contemporary European and global legal environment.
When a bill is introduced to the Assembly, it will be debated there and discussed in committee in the individual members’ chosen language. Amendments can be submitted to bills in either of the working languages, necessitating the production of a version in the other language if one has not been supplied and a careful check once more of the legal and linguistic equivalence of the two texts. Finally, when the legislation is passed, it is the bilingual text which is voted upon and enacted. Neither version alone is definitive. Both are of equal standing.
What does this mean for the use of that legislation later, when lawyers come to access it to advise their clients or judges to interpret it in the course of litigation. I very much doubt if the implications of having bilingual legislation have been fully understood as yet in England and Wales. If the legislative intention in to be found not in one or other of the texts but in both, the question arises as to whether one can safely interpret a bilingual law in reliance on only one of the enacting languages.
Let me show you what this means by reference to an actual example, drawn not from the context of giving legal advice or construing legislative provisions in the course of litigation, but one which arose a year or so ago in the course of preparing a schedule to an Assembly Measure. The Measure in question was the Rights of Children and Young Persons (Wales) Measure which has since been enacted. Under the  Measure  as enacted, the Welsh Ministers must, when making any decision of a strategic nature about how to exercise any of their functions, have due regard to certain of the requirements of the United Nations Convention on the Rights of the Child, including certain provisions of the Optional Protocol on the involvement of children in armed conflict and the Optional Protocol on the sale of children, child prostitution and child pornography. It is one article in that second protocol which will furnish our example.
Article 9 of that protocol was to form part of the first schedule to the Measure. In the English text of the Measure, all that was needed was to reproduce the relevant parts of the UN Convention, but for the Welsh text a Welsh version of the relevant portions of the Convention and the protocols had to be drafted. When it came to Article 9, a problem was identified. In the article, there is a sentence which reads in part:

States Parties shall encourage the participation of the community and, in particular, children and child victims, in such information and education and training programmes.
There is an ambiguity in this text which became apparent when it was being translated into Welsh. Does this mean that States must encourage the participation of the community and, in particular, children and child victims, in such information and in such education and training programmes, or does it mean that they must encourage that participation in such information programmes and in such education and training programmes. In other words, is information in the English text a noun or is it an adjective qualifying the noun programmes? In producing a Welsh version, that ambiguity had to be resolved because if information was a noun it would have to precede education and training programmes as in the English version, and the Welsh word for information gwybodaeth being feminine would have to undergo a soft mutation, whereas if the English word were an adjective it would have to follow the noun programmes in the Welsh version and would not undergo a mutation. In short, the ambiguity in the English text could not be replicated in the Welsh version but would have to be resolved in its production.
Fortunately, in this instance, it was possible to resolve the issue and arrive at a correct interpretation of what the provision meant. How? Because the protocol had not only been drafted in English but also in Spanish and French, languages which, like Welsh, utilise the concept of gender for grammatical purposes. We were able therefore to examine the Spanish and French texts to see if they helped to resolve the issue – and they did. The Spanish reads:
los Estados Partes alentarán la participación de la comunidad; y, en particular, de los niños y de los niños víctimas, en tales programas de información, educación y adiestramiento 
indicating clearly that the protocol intends programmes of information, education and training, and the French text confirms that:
les États Parties encouragent la participation des communautés et, en particulier, des enfants et des enfants victimes, à ces programmes d'information, d'éducation et de formation.

We were able therefore to  resolve the ambiguity in the text in one language by consulting the text in another. Had we not been able to consult the other texts, our interpretation would have been less sure and, had we opted for the other possible interpretation, could ultimately have been shown to be wrong. The Welsh version, therefore, as enacted, contains the key to the correct interpretation of the English text. 
rhaid i Bartïon Gwladwriaethau hyrwyddo’r broses o gael y gymuned ac yn benodol, plant a phlant sy’n ddioddefwyr, i fod yn rhan o’r rhaglenni gwybodaeth, addysgu a hyfforddi hynny.

There are several important points to note here about bilingual legislation. The first is that where a piece of legislation is prepared bilingually, it is far more likely that ambiguities in one of the languages will be spotted and removed as a result of comparing that version with the text in the other language. In the instance quoted above, we were not able to alter the English text because we were not drafting it; it had already been settled in preparing the UN convention. It is also worth noting in passing that the various texts of that convention had almost certainly not been subjected to a rigorous equivalence check. Had the English draft been our own, we would have redrafted it to remove the ambiguity. 
However, with the best endeavour possible, not all ambiguities will be spotted and removed. When an ambiguity in one of the working languages of Welsh legislation arises, there is a means of resolving it which is unique in the UK to Welsh legislation, that is comparing the two linguistic versions. Indeed, as the two versions are both enacted, not to do so would be a failure to resolve the issue properly, and – in the event of that failure having deleterious consequences for a party to litigation or a person relying on advice – could easily lead to a suit for professional negligence against the lawyer who failed to perform that check. Clearly, not all lawyers in England and Wales will be able to perform such a comparison for themselves; indeed, it will be only a minority that will be able to do so. There will therefore be an increasing need for them to call upon the services of those who can do so to assist them in such situations. Likewise, before the courts, either all cases involving Welsh legislation will need to be listed to judges who are bilingual or the court will need to be able to access professional help to assist in such interpretation. While I would like to think it possible that the professions might be proactive in rising to this challenge, I’m afraid that my instinct is that it will not be faced until the first finding of negligence against a lawyer for failure to engage with the new situation forces their hand.

In terms of legal education, there are therefore new challenges. On the knowledge front, it is clear that law schools must ensure that their graduates leave with a keen awareness of what the new constitutional arrangements mean in terms of accessing bodies of legal knowledge. Lawyers need to be alert to the fact that there are three bodies of law in England in Wales – some laws that apply in both countries and some that only apply in one or other of them. They should also be aware of which subjects are devolved and which are not, and know how to deal with devolution issues that may arise in practice and in litigation.
There are also new skills which will need to be acquired, including that of how to deal with the interpretation of legislation that is bilingual. For some that may mean developing new forms of legal training for those who wish to undertake the key skill of legal revision. Given that this is a highly-prized skill in the institutions of the European Union and in certain other Commonwealth jurisdictions, courses which inculcate and develop that skill would not only be of value to those working between the English and Welsh languages in the UK, but could offer significant career opportunities in the wider legal world and could attract students from other countries. 

For legal education to meet these new knowledge- and skill-based challenges, a legal literature is needed to address these issues. Again, thus far, very little has been done to address this need in the first ten years of devolution. This contrasts very unfavourably with the response of the academic legal community to the UK’s entry into the European Communities in the 1970s, when the initial response of dealing with the new reality by simply incorporating elements of EC Law into the traditional law courses was quickly replaced in law schools by the development of courses and a literature on European law, albeit that it took the professional bodies a quarter of a century to recognize the new reality and make European law a core part of the legal curriculum. Part of the answer as to why the law made under devolved powers has been so slow to generate a similar response undoubtedly involves the adverse effects which the various research assessment regimes has had on legal scholarship, but that is another story which I have already addressed on another occasion.
Those of you who may have visited Cardiff ten or twenty years ago will know how the part of Cardiff in which we are now met has changed in the last decades; the Docks, Tiger Bay, has been transformed to become Cardiff Bay, which with the Menai Straits are the two most expensive property purchases on the Welsh Monopoly Board – they are the Park Lane and Mayfair of Wales. The legal landscape of Wales has undergone a change in the same period which is at least as remarkable. That change cannot leave legal education unaffected. The legal education which we provide must relate to the legal world as it now is – transformed by the devolution settlements. Constitutionally, both in Wales and the United Kingdom, we have lived through an interesting time. For those involved in legal education that should be seen as a blessing and not a curse. 

Diolch yn fawr. Thank you very much. 
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