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Roscoe Pound noted that law and society interact and flow between one another: “law . .   reflect[s] the needs of a well-ordered society and in [turn] influences that society.”

The purpose of this paper is to encourage and to persuade law teachers of the benefits of using works from other disciplines to illustrate the rationales for law, the greater context in which the legal order operates, and the relationship between law and society.
  The tangential benefits of using works from other disciplines are the enhancement of the joy of teaching, improvement of the attention and imagination of students, and the broadening of the minds of students lacking in a quality liberal education.  Materials from the humanities
 and social sciences
 (Extra-Legal Sources or ELS) engage students in different ways and are well-suited to teaching students possessing a range of individual learning styles.  The value of an interdisciplinary approach to teaching law is that it provides another means to enhance student understanding.
   Teaching methodology should not remain stagnant as the breadth and depth of the law school curriculum expands.

Part I below provides a brief introduction to the study of using ELS in the curriculum to teach law.  It provides a brief overview of the literature dealing with  ELS and discusses the nature of the interdisciplinary approach to law and to teaching.  Part II discusses the broadening of critical thinking skills, and discusses the benefits of engaging students on both an emotional level and in a cognitive level.  It suggests that ELS can be an effective tool in promoting empathy in students and indirectly, in the law at large.  Part III selects a historical/philosophical work on the trial of Eichmann, a penetrating film on Hitler’s courts, and a classic adventure story, Lord of the Flies to illustrate potential uses of ELS.  These works illustrate the pedagogical value of using ELS to teach substantive areas of law, evaluate competing theories of jurisprudence, and to assess the practical viability of various legal doctrines.  Part IV explores the benefits of “legal archeology” – a methodology in which students are given the task of exploring the broader context of a specific important case or ruling.  Several Appendices are included that contain lists of recommended readings. 
I   An Introduction to Extra  Legal Sources 

The uses or purposes Should ELS be used in the classroom?  Exactly what is ELS and what evidence is there to support its use?  As more fully discussed below, ELS offers an important way of both conveying substantive material and teaching important analytical skills.  
A.  An Overview

The uses of ELS in the classroom are numerous. First, legal discourse presents itself, generally in argumentative style, as a purely objective, linear undertaking.  Legal discourse is often premised on  presenting arguments that undeniably lead to the one right answer.
  Both sides of the argument employ such linear reasoning to advance the belief that the law supports the view most advantageous to their clients’ positions.
  A broader, richer form of presenting arguments would use ELS, such as insights taken from the humanities and other social sciences which demonstrate the societal needs, context, and rationales for the law or argument being presented.  ELS can be used to critique existing law and to argue for law reform.  For example, literary criticism, such as New Rhetoric, offers the benefit of training law students to be more critical of received, canonical sources of law.
  It can be used to highlight the give and take process of attributing legal meaning to the words of a contract or statute, the meaning of due process, the attribution of subordinate liability, and so forth.  The use of ELS from other disciplines allows the law teacher to more clearly demonstrate the reflective nature of legal reasoning.  

Second, the use of ELS allows the teacher to increase student understanding of the role of law in society, as well as demonstrating law as a social-cultural product.  Students of law cannot fully understand the law without reference to ELS. The application of literary criticism to the law provides the benefit of emphasizing the reader-writer relationship in which meaning is constructed by the reader in relationship with the legal text. Another benefit of the use of ELS is that they can provide a limitation on the first by placing the proposed meaning in the context of the case and the case within society.  Together, the reader-writer, text and context perspectives, through the use of ELS, encourage a more reflective approach to law and its meaning.

Third, legal education, despite its label as a professional school, is inherently a specialized liberal arts education.  The argument here is that the best legal education, likely to produce the best practitioners, incorporates both specialized education or skill sets with a broader liberal arts education.  In this way the law student is not only taught to think like a lawyer, but also to think like an empathetic, contextually-aware human being.
  Justice Felix Frankfurter asserted that such a broad-based liberal education is important to the development of the lawyer’s stock in trade: clear thinking, clear writing, imagination and empathy.
  Assuming this is true, the hope that students bring a broad-based liberal education with them when entering law school should not be assumed.  This is especially true in the United Kingdom, and other countries, where law is an undergraduate pursuit.  It is also true in the United States where the undergraduate curriculum has become increasingly specialized.  In the cases where a student is the beneficiary of a broad, classical liberal arts education, there remains the matter of applying it to learning the law.  The use of works from other disciplines can be customized and applied in the law school classroom, as well as provide fodder for the creation of interesting hypothetical problems in all legal subjects.

Law and literature
 and “Law and _______”
 already exist at many law schools.  Further, the law and literature movement has been well-developed.
  However, this paper advocates an interdisciplinary approach throughout the law school and business school curricula to not just in one or two isolated courses.
  “Law is a social practice that embodies a complex intersection of theories; it is not a theory unto itself.”
  Law due to its breadth and evolution is inevitably a discipline that draws from other disciplines.
  Works of literature as well as works from other disciplines offer supplemental tools for teaching law in the classroom—all classrooms!
  

B. From Renaissance Person to Interdisciplinarity 
In 1930, Judge Learned Hand espoused the importance of a strong grounding in the humanities as a prerequisite to mastery of law and legal interpretation.  He gave as an example that in order to master constitutional law one would have to possess at least a rudimentary knowledge of Acton, Maitland, Thucydides, Gibbon, Carlyle, Dante, Shakespeare, Milton, Machiavelli, as well as Plato, Bacon, Hume, and Kant.
  This broad worldview of a base knowledge is the essence of the renaissance person.  That person is mostly a fictional character given the intense specialization of academia over the past century.  In her place, there is the notion of interdisciplinarity that holds to the lore of specialization with the exception of the borrowing from other disciplines in improving one’s specialized knowledge of your own discipline.  An interdisciplinary mindset recognizes the unique methods of thought in one discipline and applies them to another discipline.  Such a mindset approaches legal studies from a critical and humanistic perspective.  
One commentator has advocated going beyond the use of methods taken from one discipline and applied to another to a transdisciplinary approach.
  He explains that the movement from interdisciplinary to transdisciplinary is produced by “a serious interpenetration of disciplines.”
 Both approaches reject law’s insularity or self-referential nature. The approach in this paper is at most lightly interdisciplinary.  Although, we understand the benefits of an interdisciplinary approach to law study and the more utopian possibilities offered by a transdisciplinary approach, our agenda is much more modest: the use of ELS for pedagogical purposes.  For our purposes, ELS will be broadly applied to incorporate writings from disparate social science and humanities disciplines. Thus, the term is broader than the law and literature area.  The importance of using insights and works from other disciplines opens the law up to critical analysis.  The use of ELS mitigates what one commentator has asserted as the “corrosive effects of the commodification of legal education.”

The use of other disciplinary-based texts to better understand law and its place in society is not a new technique.  Others have used works  of literature,
 rhetoric,
 political science,
 anthropology,
 philosophy,
 and, of course, economics and psychology.  The present work focuses on the “law in the humanities or social sciences” approach and not the “law as humanity or social science,” such as in the existing law as literature vein of research.
  More specifically, this article uses materials outside of law to help better understand substantive parts of the law.  This analysis uses works of social science to underscore the rationales for substantive and procedural law.  
C. Breaking through Law’s Insularity

The formalism and deductive nature of legal rules artificially sets law aside in a self-contained universe.  The use of works outside of law to teach law breaks through law’s insularity by recognizing that such works provide “a source of knowledge of human character and the operation of law.”
 The facts and context of legal cases allow the law student to understand how the abstract rules of law are applied to real world disputes.  The use of ELS helps illuminate the rationales for the law itself.  To summarize, the major strains of the law and literature movement are divided into analyses of “law in literature” and “law as literature,”
 or more broadly stated as “law as a humanity.”  The former looks to see how law is depicted in literature or defined in other humanities, such as anthropology, sociology and philosophy.  The latter school looks to use methods of other disciplines to better understand, critique, or interpret the law.
  A prime example is the use of literary criticism or semiotics to analyze legal texts.  
ELS can be used to illuminate the law, the reasons for the law, and the consequences of not enforcing or providing adequate legal rules.  Pedagogical benefits of using ELS include increasing student interest where the law seems overly dry or doctrinal; improving analytical, reading, and writing skills; and broadening an understanding of the context and purposes of law and its relationship to society.  A case inserted in a casebook or textbook serves the primary purpose of illustrating an issue of law, but, in fact, there are hundreds, probably thousands of other cases that would have equally served that purpose.  There is little difference in the use of ELS for pedagogical purposes in that there are almost an unlimited number of useable materials.  The selection of an ELS source is personal to the instructor given the area of law being taught.
A second use of ELS  is not just to illuminate the law or bring it to life for students, but also to uncover the flaws in the current law and suggest paths for reform.  The “literary imagination can help us not only to conceive a new and better legal regime, but also to imagine what living under alternative regimes might feel like.”
  Putting it differently, law is essentially a type of storytelling.  Judges in writing their decisions tells the story of the case and gives the moral of the story.  As Robert Cover stated:  “No set of legal institutions or prescriptions exists apart from the narratives that locate it and give it meaning. . . . Once understood in the context of the narratives that give it meaning, law becomes not merely a system of rules to be observed, but a world in which we live.”

II  Broadening Critical Thinking Skills, Fostering Emotional Engagement and Empathy  
The use of ELS can enhance the learning experience by broadening critical thinking skills and by emotionally engaging both students and teachers with the substantive material and with the learning process.  As more fully discussed below, ELS furthers critical thinking skills by helping students to appreciate the broader implications of given decisions.  In addition, ELS help students connect with the substantive material on a personal level.  ELS help students connect on both an intellectual and emotional level.  This in turn, can ultimately help students become more empathetic in their analyses.  
A. ELS and Critical Thinking 
The introduction of ELS into the law school or legal studies classroom is another tool to improve critical thinking skills through the use of context.  Contextual learning leads to a  greater understanding of the law, its rationale, and its relationship to society.  Pertinent questions include:  (1)  In what ways do I encourage students to explain or demonstrate what they know? (2) Can ELS be able to bring the practical consequences of legal doctrine to life? (3) Will ELS allow students to better provide a rationale for “what” they think and to explain “how” and “why” they know? (4) Will ELS improve student understanding of the role of law in society? (5) Can you improve student understanding of law by using examples from ELS? (6) How much can you do to foster student’s creativity and analytical skills when using ELS in the law school classroom?  (7) To what extent can you use ELS to provide the context of a case or to frame questions and to create hypotheticals?

“Some studies with small samples of undergraduate students have showed that a moderate infusion of critical thinking skills during instruction can enhance critical thinking skills—without the instructor having made considerable changes to the course.”
 This is true of the use of ELS—the syllabus and casebook may remain the same, but the instructor substitutes some of the casebook materials with ELS materials.  Of course, some day there may be a casebook that incorporates ELS in a meaningful way.
ELS can be used to advance the objectives advocated by education theory:  The aim of all forms of education should produce students that possess “purposeful, self-regulatory judgment which results in interpretation, analysis, evaluation, and inference, as well as explanation of the evidential, conceptual, methodological, or contextual considerations upon which judgment is based.”
  Education theory lists numerous attributes of critical thinking that are the basis for legal reasoning.  They include: (1) be capable of taking a position or changing a position as evidence dictates; (2) remain relevant to the point; (3) seek information as well as precision in information; (4) be open minded; (5) take into account the entire situation; (6) keep the original problem in mind; (7) search for reasons; (8) deal with the components of a complex problem in an orderly manner; (9) seek a clear statement of the problem; (10) look for options; (11) exhibit sensitivity to others’ feelings and depth of knowledge, and (12) use credible sources.

ELS  help students appreciate the broader context of given decisions and by so doing, fosters analytical processes.  ELS enables students to consider the direct consequences and indirect consequences as well.  ELS helps students understand practical implications as well.  For example, in the context of business entity governance, ELS can be used to offer insight into how people when give power, discretion, and few rules on accountability.  Historical readings and studies of past governance failures offer invaluable insight that can help the legal community create a more effective governance structures.  Readings from the disciplines of psychology and business management can provide information on human behavior in organizations.  ELS provides a practical dimension and depth and breadth that can greatly enhance the analysis of legal issues. 
B. ELS, Emotional Engagement, and Empathy
Emotional engagement and empathy are critical attributes that a legal education should nurture to ensure the perpetuation of a fair and just legal system.    ELS can be invaluable in emotionally engaging students and fostering empathy. The development of empathy in the educational experience can lead students to inject empathy into the legal system as they participate in a wide variety of legal careers, whether as practitioners, legislators, or judges.  
The importance of empathy in the law was recently recognized by President Obama in connection with his appointment of Justice Satomayer as a U.S. Supreme Court member.  In discussing the selection process Obama observed

…What I want is not just ivory tower learning.  I want somebody who has the intellectual fire power, but also a little bit of a common touch and has a practical sense of how the world works…. Well that’s what empathy is to me. And I think that those criteria of common sense, practicality, a sense of what ordinary Americans are going through every day.  Putting that in the mix, when the judges are looking at cases before them, it's very important. 
  A Obama further explained “I said earlier that I thought empathy was an important quality, and I continue to believe that. You have to have not only the intellect to be able to effectively apply the law to cases before you, but you have to be able to stand in somebody's else shoes and see through their eyes and get a sense of how the law might work or not work in practical day-to-day living.
  I will seek someone who understands that justice isn't about some abstract legal theory or footnote in a casebook; it is also about how our laws affect the daily realities of people's lives, whether they can make a living and care for their families, whether they feel safe in their homes and welcome in their own nation…I view that quality of empathy, of understanding and identifying with people's hopes and struggles, as an essential ingredient for arriving at just decisions and outcomes." 

The association between emotional engagement and empathy and positive educational and social outcomes has been  noted by educators and psychologists alike.  Educational theory has recognized that emotional engagement is critically important in educational success.  For example, Drs. Fredericks, Blumenfeld, and Paris have categorized educational engagement as consisting of behavioral engagement, cognitive engagement, and emotional engagement. 
 Given that empathy is so central to the maintenance of an ethical and just legal system, empathy should figure prominently in any legal and/or business school curricula.  As noted by  Monroe Freedman:  
President Obama’s desire to appoint judges who have empathy is reminiscent of Ninth Circuit Judge John T. Noonan’s lecture and book, Persons and Masks of the Law.  Judge Noonan (then a law professor at Berkeley) presented it as the Holmes Lecture at Harvard Law School in 1972, and then published it as a book in 1976.  In Persons and Masks of the Law, Judge Noonan warns of the tendency of lawyers and judges to allow abstract rules of law to obscure the human beings to whom those rules are applied.  “Fascination with rules may mean obeisance to force or the delusion of having mastered force,” he says.  “It may also lead to a veritably religious veneration for the rules and their imagined author.  The sovereign and his command may be deified.”  When that happens, the rules become masks that hide and render irrelevant the humanity of those affected by the law.  The effect is to permit lawyers and judges to engage more readily in conduct that is injurious to other persons – conduct that they would otherwise recognize as evil.  Felix S. Cohen explained the limitations of logic and the relevance of morality (or “policy”) in judging: "To the cold eyes of logic the difference between the names of the parties in the two decisions bulks as large as the difference between care and negligence.  The question for the judge is:  'Granted that there are differences between the cited precedent and the case at bar, and assuming that the decision in the earlier case was a desirable one, is it desirable to attach legal weight to any of the factual differences between the instant case and the earlier case?" In short, a judicial judgment should not be simply, in Carol Gilligan’s phrase, “a math problem with humans.”  Similarly, former N.Y. Chief Judge Judith Kaye has observed: “[T]he danger is not that judges will bring the full measure of their experience, their moral core, their every human capacity to bear in the difficult process of resolving the cases before them....  [A] far greater danger exists that they do not.”

Educators are increasingly recognizing the role of emotion in the learning process.  Some have suggested that a deeply personal atmosphere should pervade the classroom.
  Ideally,  a personal connection should exist not only between the teacher and the student, but also between the student and the subject matter.
 ELS provides a way to allow students as well as professors to personally connect with subject matter.

III  HISTORY AND FICTION TO PROMOTION OF EMPATHY & STUDENT ENAGEMENT 
Readings in history, religion,  religion, race, geography, and gender hold the promise of engaging students on both a cognitive and emotional level. 
  Readings in literature, the natural sciences, the arts, and particularly in social sciences, can be highly relevant to law and an exploration of the social policy interests at stake in specific contexts.  
  To illustrate, Part A below explores how Hannah Arendt’s account of the trial of a Nazi war criminal in Eichmann at Jerusalem can be used to illustrate a number of points of substantive law including constitutional rights, due process, crimes against humanity, and corporate-ethical issues of subordinate responsibility.  Part B analyzes how the film Hitler’s Courts, Betrayal of the Rule of Law in Nazi Germany  can be used to teach the importance of an independent judiciary and the potential for the corruption of the rule of law.  Part C focuses on Conrad’s novel Lord of the Flies to demonstrate the fundamental role of the law as a civilizing force to control self-interested, predatory, and cruel human impulses.  
A.  Eichmann in Jerusalem
The book Eichmann in Jerusalem is a riveting book on multiple dimensions.  The book is a compilation of a series of essays written by Hannah Arendt for the New Yorker magazine.  The book can be broken down into two parts:  the trial of Nazi war criminal Adolph Eichmann and the substance of his crimes or more specifically, the crimes against humanity committed under the Nazi regime.  The attributes of the author make her critique of the trail especially potent.  Arendt was one of America’s greatest political theorists of the mid-20th Century, but more importantly she was a German Jew who fled the Nazi regime and while helping Jewish refugees in France was imprisoned for a period of time.  The German invasion of France forced her to flee to the United States.  The fact that she was highly critical of Israel’s trial of Eichmann was especially hard to ignore.  

Passages from this book can be utilized to illustrate numerous points of law including, due process rights, such as proper venue, right to present witnesses in one’s defense, and rights to appeal; international public law including, the abduction of Eichmann in Argentina by Israeli secret forces and the meaning and consequences of crimes against humanity; and the ethical dilemma of assigning individual liability to someone who was part of prolonged process  set in the context of a vast organization.  The final point is highly relevant to the corporate setting and the issue of subordinate responsibility.  The book exposes the  issue of subordinate responsibility where one is part of a large organization or process.  The sub-title to the book, The Banality of Evil, captures the moral dilemma of the attribution of responsibility for wrongs or crimes in such a context.
1.  The Importance of Criminal Procedure and Due Process

 The book  Eichmann in Jerusalem:  The Banality of Evil,
 by Hannah Arendt, is a classic work dealing with the attribution of blame for criminal or organizational acts, as well as the importance of due process in the application of law to correct injustice.  The book centers on the eyewitness account, by one of America’s greatest political-social scientists, on the 1963 trial of German Nazi leader Adolf Eichmann.  Eichmann was instrumental in the working out and implementation of the logistics of carrying out Hitler’s final solution—the detention, transportation, and murder of millions of European Jews.

 Arendt notes that “it is among the minor mysteries of the new State of Israel that, with its high percentage of German-born people, it was unable to find an adequate translator into the only language the accused and his counsel could understand.”
  Arendt accuses the State of Israel of creating a theatrical setting for the venting of societal angst and redemption.  She notes the legal purpose of any such trial are the deeds committed by the individual “and not the sufferings of the Jews, not the German people or mankind, not even anti-Semitism and racism.”
 Ultimately, Arendt concludes that the government’s case was “built on what the Jews had suffered, not on what Eichmann had done.”
  She notes the procedural importance of having Eichmann tried in an international court and not an Israeli court.  The importance of venue to procedural justice is evident here where instead of the trail being viewed as one involving crimes against the Jewish people it would have been framed as being one involving crimes against humanity.
 

The case shows the importance of venue for purposes of receiving a fair trial.  However, the importance of a neutral or less emotionally-charged venue is challenged by a number of factors in the case.  The book raises several important questions including: 1) whether the natural place of venue should be the country where the offender is a citizen or  where the offenses were committed; 2) whether the fact that Germany failed to request extradition played a role in the selection of  the venue; 3) whether a concern was that German courts might not have viewed war crimes as crimes; 4) the history of prior sentences by German courts involving “fantastically lenient sentences”;
 and 5) whether the fact that West Germany had abolished capital punishment or the fear that Eichmann would have been acquitted for lack of mens rea played a role in the venue decision.

Arendt points out that Israel’s claim that it was the most appropriate place for the trial is not borne by the facts.  First, she argues that Israel was the “only country in the world where defense witnesses could not be hard.”
 Many of these witnesses would not voluntarily go to Israel for fear of prosecution.  Second, statements of a number of prosecution witnesses were accepted through affidavits from previous trials and were not subject to cross-examination.  These evidentiary shortcomings were permitted under Israeli law that allowed the court to “deviate from the rules of evidence.”

Eichmann responded to all the charges against him by stating that he was not guilty “in the sense of the indictment.”
  No one ever bothered to ask him what he meant by the phrase! From the beginning of the trial with the plea to the end the importance of due process were disregarded due to the symbolic nature of the evil that Eichmann represented.  Any ability to appeal the judgment was proved moot as Eichmann was executed two days after the judgment was delivered.

2. The Dilemma of Subordinate Responsibility in Organizations

Arendt explains the problem of subordinate responsibility and the affixation of blame:

But since he had been employed in transportation and not in killing, the question remained, legally, formally, at least, of whether he had known what he was doing; 

and there was the additional question of whether he had been in the position to judge 

the enormity of his deeds—whether he was legally responsible, apart from the fact 

that he was medically sane.

Arendt further questions whether he should be able to argue extenuating circumstances, such as the personal danger of disobeying and whether he had tried to reduce the “gravity of the consequences.”
  The attribution of liability or guilt in large corporate undertakings is captured in the following statement regarding the notion of “aiding and abetting’:  “[I]n general the degree of responsibility increases as we draw further away from the man who uses the fatal instrument with his own hands.”

In  summary the work illustrates how history can be used to illuminate an array of legal matters ranging from  due process rights and venue to fundamental questions pertaining to  international public law.  At the same time, because of the gravity of the crimes at issue, the text holds the promise of connecting with students in a  personal and on an emotional level.  
B. Hitler’s Courts, The Betrayal of the Rule of Law in Nazi Germany

The film Hitlers’ Courts  offers yet another outstanding opportunity to engage students on a cognitive as well as emotional level regarding the potential ways in which the rule of war can be corrupted by instilling fear in the community.  The film exposes the role of the German legal community in implementing the Nazi Party’s Final Solution.  It highlights how German law was seized by the Nazi Party to legitimize the systematic murder of millions of Jewish people and others who were deemed to be members of an inferior classification.   

1. Ten Thousand Lawyers 
The film begins by discussing the way in which the Nazi Party almost overnight turned a sophisticated constitutionally-based legal system into an institution geared to systematically eliminate large members of society.  In 1933 Hitler suspended constitutional law and assumed emergency powers.  The pretext of this seizure was a fire at the Reichstag building.  Immediately thereafter,  Communist leaders, trade union leaders and left-wing intellectuals were arrested, beaten and tortured.
  On February 28, 1933 the Decree for the Protection of People and State Against Communist Acts of Violence Endangering the State was promulgated.   This document removed all basic rights specified in the Weimar constitution, including the right to personal liberty, freedom of expression, association, and assembly, and the need for warrants for house searches. On March 23 the Reichstag passed an Enabling Act, entitled Act for the Removal of Distress from People and Reich, that gave Hitler absolute power to rule.  All national laws would thereafter be prepared by the Chancellor and published in an official gazette. 
  The film points out that subsequent to the Reichstag fire, approximately 10,000 German lawyers and judges took an oath to follow the Furer.  This marked the end of constitutional law and an independent judiciary.   
2. The Perversion of the Law and Lawyers at Wannsee Protocol
The film does an excellent job of showing how German law had been used to legitimize governmental oppression.  Beginning in 1933 with the Nuremburg laws, edict after edict had been passed to slowly deprive Jewish citizens of all civil rights.  The film points out that every step taken to implement the Final Solution had been legalized.  
Hitler’s Courts points out that the Final Solution was not only legitimized by legal edicts, but was endorsed by senior officials in a suburb or Berlin in Wannsee on January 20, 1942.
  The Wannsee Conference was attended by  thirteen senior officials.
  The film reveals the astounding fact that over half of the attendees were lawyers.   German courts carried out the agenda of the Nazi Party.  By 1945 the number of death sentences given out by German courts exceeded 50,000 and 80% of these death sentences had been carried out.  

In Nuremberg sixteen leading German justices were tried for crimes against humanity – for effectively destroying the law, using it to carry out a plan of extermination, and for consciously participating in cruelty and injustice.  Ten of the sixteen justices who were tried were found guilty.  As noted in the film, the Nuremberg court concluded that “The dagger of the assassin was concealed beneath the judge’s robe.”
 
3. The Role of Fear, the Fragility of Democracy, and Contemporary Legal Responses to Terrorism

The film Hitler’s Courts conveys a powerful message concerning the importance of an independent judiciary and the need to guard constitutional rights even in the face of national emergencies.  The film emphasizes the population’s vulnerability to fear and propaganda in times of national dangers such as the terrorist attacks on 9/11.  The internment of Japanese citizens during World War II and   Mcarthy era investigations were also cited as instances I n which fear led to the compromise of individual rights.  
In conclusion, Hitler’s Courts holds the promise of engaging  students on both a cognitive and emotional level.  The importance of retaining the rule of law to preserve  fundamental human rights is strikingly demonstrated through actual footage of Judges taking an oath to the Furer, innocent civilians being hauled away by Nazi officials, and piles of concentration camp victims’ clothing.  The film graphically communicates that the  legal community is far from immune to the destructive powers of fear, racism, and  political propaganda.  Use of the film in the classroom fosters empathy and a real-world appreciation of the need to protect human rights under the law.  
C.  Lord of the Flies:  The Thin Veneer of Civilization
The novel Lord of the Flies by William Golding provides an excellent springing board for discussing the role of law in society, evaluating competing theories of jurisprudence, and assessing the practicality of specific legal doctrines.
  

1.  An Overview

Against the backdrop of a cataclysmic war, a plane crashes and a group of English schoolboys find themselves on a deserted tropical island.  Without adult supervision or any societal constraints, the schoolboys must face the challenge of keeping themselves alive and signaling their presence to attract a potential rescue party.  The drama revolves around the competition between two leaders, Ralph and Jack, the group’s bright but belittled outcast Piggy, and the dynamics of the group.  
At the onset Ralph and Piggy find themselves alone on the island.  From the beginning, Piggy is belittled by the group, although he is clearly the brightest among the children.  Ralph uses a conch shell to summon possible other survivors of the crash.  He then assumes leadership.  The boys are initially delighted at their new-found freedom and play lightheartedly in the water.  Ralph tries to organize the group so that some will tend a fire to attract potential rescuers and others will build shelters from the forest.   Oddly enough, Piggy’s glasses are used to start a fire presumably by using them to bend sunlight. 
Unfortunately, the boys responsible for tending the fire became distracted playing, the fire got out of control, and one of the small boys presumably was burned to death.  A power struggle ensues between Ralph and Jack when Jack was supposed to be minding the fire but instead goes off to hunt.  Consequently, the  children miss an opportunity to attract the attention of a passing ship.   Thereafter, the children mistake a dead man who has landed on the island by parachute for a monster because the boy casts a big shadow.  After a dispute as to what should be done about the monster, Jack forms his own tribe and takes a hunting party up to kill the monster.  Believing that fire-tending must receive top priority, Ralph retains a small following.
Jack’s group lustily hunts and slaughters and decapitates a cow.  One of the boys, Simon, who has separated from the group encounters the cow’s head on a stick covered with flies.  Simon imagines that the head talks to him and says that Simon can never escape the beast because the beast is within.  When Simon emerges from the forest alone while the other boys  are feasting chaotically on their celebratory pig, the group  kills him.  After this incident, the conflict between Ralph and Jack come to a head after Jack’s group steals Piggy’s glasses and runs away.  When Jack and Piggy go back to Jack’s tribe to reason with it, one of Jack’s tribesmen, Roger, drops a rock from a precipice, kills Piggy, and shatters the Conch.  Thereafter, Jack’s tribe hunts Ralph but before they can kill him a British naval officer whose ship has spotted the fire shows up to rescue the boys.  

The story provides a fascinating lens through which students can grow to appreciate the role of the rule of  law.  The drama highlights man’s connection to animals and the imperfections of human nature.  The novel thus provides an interesting vantage point from which competing theories of jurisprudence can be assessed.  Given the qualities of human nature that the book exposes, it provides an interesting  reference point for assessing the practicality of  specific legal doctrines. 
2.  The Role of the Rule of Law

It is easy to lose sight of the big picture regarding the role of law when one becomes absorbed in the details of specific legal doctrines.  As the law becomes increasingly complex, the curriculum runs the risk of becoming too focused on details and fine points rather than on larger questions of public policy.   The added value of ELS generally, and of the Lord of the Flies in particular, lies in their usefulness in demonstrating the fundamental policy interests served by law:  the need to maintain order, the importance of deterrence,  and the need to establish clear limits on acceptable human conduct ranging from constraints against physical violence, rules of fair play in an investment or business setting.  To make society work for everyone, rules are needed to ensure cooperation and the safety of the community.

The role of law as a civilizing force is best illustrated through the conduct of Roger, the boy who eventually throws a boulder on Piggy that kills him.  At an earlier point in the book, Roger standing apart from another little boy named Henry.  As Golding observes:

The subsoil beneath the palm trees was a raised beach, and generations of palms had 

Worked loose in the stones that had lain on the sands of another shore.  Roger stooped, picked up a stone, aimed, and threw it at Henry – threw it to miss.  The stone, that token of preposterous time, bounced five yards to Henry’s right and fell in the water.  Roger gathered a handful of stones and began to throw them.  Yet there was a space round Henry, perhaps six yards in diameter, in to which h dare not throw.  Here, invisible yet strong, was the taboo of the old life.  Round the squatting child was the protection of parents and school and policemen and the law.
   

The narrative can be used to remind law students of the fundamental policy goals of the law – to prevent chaos, foster cooperation, and to ensure the safety of the individual.  The importance of  cooperative behavior to the survival of the human race becomes apparent as the boys’ behavior descends into chaos.  With no enforced rules  a fire gets out of control killing one boy.  With assigned tasks abandoned, shelters aren’t completed and an opportunity for rescue is lost.   The need for rules to maintain civilized, cooperative behavior is dramatized by the dialogue among Ralph, the boys’ first leader, Jack, the emerging leader of the hunters, and Piggy, the bright and pudgy  boy as follows:

“What are we? Humans? Or animals? Or savages?  What’s grownups going to think?  Going off- 
hunting pigs – letting fires out – and now!”
A shadow fronted him tempestuously.
“You shut up, you fat slug!”

There was a moment’s struggle and the glimmering conch jigged up and down.  Ralph leapt to his feet.

“Jack! Jack! You haven’t got the conch! Let him speak.” 

Jack’s face swam near him. 

“And you shut up! Who are you anyway? Sitting there telling people what to do. You can’t hunt, you can’t sing”


“I’m chief.  I was chosen.”

“Why should choosing make any difference?  Just giving orders that don’t make sense.”

“Piggy’s got the conch.”

“That’s right – favor Piggy as you always do.”

“Jack”

Jack’s voice sounded in bitter mimicry.

“Jack! Jack!”

“the rules1” shouted Ralph.  “You’re breaking the rules!”

“Who cares?”

“Because the rules are the only thing we’ve got!”

But Jack was shouting against him. 

“Bollocks to the rules!  We’re strong – we hunt! If there’s a beast, we’ll hunt it down! We’ll close in and beat and beat and beat -!”

He gave a wild whoop and leapt down to the pale sand. 
The drama unquestionably exposes the emotional and impulsive side of human nature and the need to constrain human behavior to ensure cooperation and safety of society as a whole. 

3.Exposing Human Nature and Evaluating Philosophical Approaches to the Law 
 Lord of the Flies provides an interesting lens through which competing theories of legal jurisprudence can be evaluated.  For example, the Law and Economics so popular in the 1970’s presented a philosophical justification for deregulating a number of American industries such as the airline, trucking, and railroad industries.
  In the area of corporate governance, it has supported the elimination of mandatory fiduciary duties in the limited liability company.  Using Coase’s analysis of transactions costs, and the Contractarian vision of business entity  the Law and Economics approach to business entities has been to provide for the contractual elimination of  traditional fiduciary duties.
  Under the Law and Economics approach,  a change in the law should occur only if the take place only if it increases efficiency.   Pareto efficiency is achieved if it is impossible to change the status quo to make at least one person better off without making another person worse off. Under the Kalder-Hicks concept of efficiency, given that a law change creates gainers and losers, the law change should be allowed provided that the gain to the gainers is more than the loss to the losers, thus paving the way for the gainers to compensate the losers.   These neat and tidy results however do not occur if  the actions of the individual affect not only the actor but others as well – that is if there are other side-effects or externalities, these externalities may produce inefficiencies.
  

One way or another the Law & Economics School of Thought rests on the notion that there are no market failures and that conduct is rational.  The Lord of the Flies reminds us that we are not always dealing with rational players.  In developing the optimal approach to legal regulation it is important to recognize a full range of human failings. 
Reference to Lord of the Flies offers a great way to highlight the individual’s vulnerability and failure to self-protect.  This vulnerability is poignantly demonstrated in the first few moments of  the book when Piggy and Ralph are first getting acquainted.  Piggy begins the dialogue as follows:
“I expect we’ll want to know all their names,” said the fat boy, “and make a list.  We ought to have a meeting.”

Ralph did not take the hint, so the fat boy was forced to continue.

“I don’t care what they call me,” he said confidentially, “so long as they don’t call me what they used to call me at school.”

Ralph was faintly interested. 

“What was that?”

The fat boy glanced over his shoulder, then leaned toward Ralph. 

He whispered. 

“They used to call me ‘Piggy’.” 

Ralph shrieked with laughter.  He jumped up.

“Piggy! Piggy”

Piggy clasped his hands in apprehension. 

“I said I didn’t want  -“

“Piggy! Piggy!”

Cruelly indifferent to his new friend’s feelings, Ralph introduces the boy as “Piggy.” when the other children emerge after Ralph blows the conch to summon other possible survivors.  
Piggy clearly had an opportunity to banish his dreaded name forever by failing to mention it.  However, he is naively trusting, fails to self-protect, and discloses the name to Ralph.  Piggy’s failure to self-protect raises the larger question of the extent to which the law can presume people will behave rationally, will make decisions in their own best interests, and will self-protect when necessary.

The book dramatically exposes a range of human failings which legal constraints are designed to address.  Of particular note is the boys’ shirking of their duties and responsibilities which are abandoned for play.  The human capacity for violence is displayed through Roger’s killing of Piggy, the tribal killing of Simon,  and the pursuit of Ralph by Jack’s tribe. The dark side of human  nature is articulated by the conversation which Simon imagines that he has when encountering  the pig’s head that Jack’s tribe has put on a stick, now surrounded by flies.  The beast says to Simon “Fancy thinking the Beast was something you could hunt and kill!”  said the head.  For a moment or two the forest and all the other dimly appreciated places echoed with the parody of laughter.  “You knew, didn’t you? I’m part of you?  Close, close, close! I’, the reason why it’s no go? Why things are the way they are?”
In conclusion, the Lord of the Flies exposes the dark side of human nature and the need for societal constraints.  The viability of competing philosophical theories of jurisprudence can be evaluated against the backdrop of human behavior.  Readings from both the humanities such as the Lord of the Flies as well as selected readings from the social sciences can help students evaluate which legal approaches make sense.  Appendix A and B contain recommended works from the humanities and the social sciences that can be used to supplement the traditional law school and/or business school curricula.  Insights into human behavior garnered from literature such as the Lord of the Flies can clearly help students determine whether given legal doctrines make sense in the context of human realities.  An understanding of human behavior is critical to an evaluation of possible criminal sanctions, consumer protection measures, and rules governing disputes among investors or between investors and management.  The Lord of the Flies provides a creative frame of reference to inspire critical thinking and analysis in the classroom. 
IV OTHER APPROACHES
Another interesting area for pedagogical exploration is legal archeology.  The teacher investigates or assigns to students the task of exploring the context and unreported aspects of a case.  Such an exercise sharpens research skills, provide the context of the case vis-à-vis society, and a fuller understanding of why the court decided as they did or of alternatives not taken.  This technique can be used for most seminal cases.  

A recent example was a 2008 Symposium
 dedicated to the classic contract law case of Woods v. Lucy, Lady  Duff-Gordon.
  In that case, Justice Cardozo uttered the famous words that the contract was “an instinct with an obligation, imperfectly expressed” in order to imply the duty of best efforts into an exclusive agency contract.  Prior to this, contracts without express terms regarding the duties of the agent were unenforceable for lack of mutuality of consideration or obligation.  Papers at the Symposium examined the context of the case and the case’s value as a teaching tool.  One of the article’s advocates the use of the case to develop skills in the first year curriculum, like legal reasoning and the determination of operative facts.
  Another article explores the use of the case to illustrate the role of social class in contract cases, at least during the age of Lady Duff-Gordon.
  Yet, another articles sees the case’s best application to the area of legal ethics and the role that ethics plays in legal and non-legal decision-making.
 This article also discusses the role of facts in constructing or supporting legal theory.

The Symposium also provides articles that demonstrate the role of context in judicial decision-making.  The role of context may be revealed in the judicial opinion, but in many instances important contextual materials are not found in the opinion.  To better understand a case or more generally the law an examination of context is vital.  From a pedagogical perspective, the instructor, through additional research, can guide students through the important contextual materials found within the case.  Additionally, the instructor may provide materials outside the case, or prepare a student exercise that requires the student to research external context.  One article argues that the importance of the case is not so much the recognition of a duty of best efforts, but Cardozo’s contextual method of interpretation—a method he used in a series of landmark cases.
 Another author explored the history of the New York court systems and how structural changes in the Court of Appeals may have impacted the case.

Debora Threedy undertakes the job of legal archeology in her article Legal Archaeology: Excavating Cases, Reconstructing Context she explains that legal archeology is undertaking “an in-depth study of an individual case by reconstructing its historical, economic, and social context.”
  Another commentator sees legal archeology as the freeing of a case from “legal dogmatics” and treated as “fragments of antiquity.”
  Putting it more simply, borrowing from contract law, this approach goes outside of the four-corners of a case opinion to perform a “contextual case study.”  The relevance of this type of case analysis to the current undertaking is that by its nature it primarily uses ELS.

V  CONCLUSION 
This paper has attempted to demonstrate that ELS can significantly enrich the law and business curricula.  The analysis suggests that historical works and works of fiction can be hold the promise of engaging students on both an emotional and cognitive level.  While a traditional text can discuss the importance of the rule of law to society, the impact of the rule of law is perhaps best communicated to students through historical  and fictional references.   The introduction of  historical events and fictional characters with whom students can identify allows professor an opportunity to promote empathy in their students and hopefully, empathy in the legal system at large. 











Appendix A
ELS Sources 

Books and Commentaries
Books Relating to Equal Rights and Feminist Jurisprudence 
Betty Friedan, The Feminine Mystique (feminist jurisprudence; equal rights).
See Lucinda M. Finley, Breaking Women’s Silence in the Law:  The Dilemma of the Gender Nature of Legal Reasoning, 64 Notre Dame L. Rev. 886 (1989).

See, Judith Schenck Koffler, The Feminine Presence in Billy Budd, 1 Cardozo Stud. L. & Literature 1 (1989).
The Madness of a Seduced Woman:  Gender, Law and Literature, 6 Tex. J. of  Women & L. (1996).
Books Relating to the Anthropology of Law; Dispute Resolution
Karl N. Llewellyn & E. Adamson Hoebel, The Cheyenne Way:  Conflict and Case Law in Primitive Jurisprudence  (University of Oklahoma Press 1941).

See John M. Conley & William M. O’Barr, A Classic Despite Itself:  The Cheyenne Way and the Case Method in Legal Anthropology, 29 L. & Social Inquiry 179 (2004) (explains contextual study of cases).
Books Relating to Law and Politics; Regulation; Social Order & Sociology of Law
Niall Ferguson, The Ascent of Money:  A Financial History of the World (Penguin 2008) (regulations of the markets; banking, corporations).
Francis Fukuyama, The End of History and the Last Man (Free Press 1992) (pros and consequences of liberal capitalism).

William Golding, Lord of the Flies (Faber & Faber 1954) (importance of a social and legal order as safeguards against inhumanity).

Anthony Burgess, A Clockwork Orange (Heinemann 1962) ( legally sanctioned violence; harming some to protect the majority; Bill of Rights).

Henry David Thoreau, “Civil Disobedience” (natural law theory).

Niccoló Machiavelli, The Prince (political systems; negotiation).

Max Weber on Law in Economy and Society (Max Rheinstein ed., Edward Shils & Man Rheinstein trans., Harvard University Press 1966) (analyzes the relationship between Western legal thought and the rise of capitalism).
William Shakespeare, The Tempest (law as a creator of the social order; law constructs status structures that inhibit equality).


See Aviam Soifer, Reviewing Legal Fictions, 20 Ga. L. Rev. 871 (1996).
Books Relating to Constitutional Law Issues:  Separation of Church and State
Sir Thomas More, Utopia (1516) ( separation of church and state; religious toleration).
Books Relating to Constitutional Law Issues:  Freedom of Speech & Issues of Due Process 
Isador Stone, The Trial of Socrates (Anchor 1988) (freedom of speech; due process).
Franz Kafka, The Trial (Die Schmiede 1925) (dangers of legally supported “mindless bureaucracy; due process); Feodor Dostoevsky, The Brothers Karamazov (  ) (conviction of an innocent man).
Books Relating to Crime and Punishment & Rules of Evidence
Feodor Dostoevsky, Crime and Punishment (  ) (criminal court system; rules of evidence).
See William Burnham, The Legal Context and Contributions of Dostoevsky’s Crime and Punishment, 100 Mich. L. Rev. 1227 (2002).

Books Relating to Legal Reasoning

John Dewey, Logic:  The Theory of Inquiry (1938) (proper use of logic; legal reasoning; pragmatic instrumentalism).

John Dewey, How We Think (Prometheus Books ed. 1991) (interpretation; conceptual thinking; language and reasoning).

William James, Pragmatism (legal reasoning).
Lucinda M. Finley, Breaking Women’s Silence in the Law:  The Dilemma of the Gender Nature of Legal Reasoning, 64 Notre Dame L. Rev. 886 (1989).

International Arbitration
Yves Dezalay & Bryant G. Garth, Dealing in Virtue (University of Chicago Press 1996) (law & sociology; international commercial arbitration).

Books Relating to Environmental Law

Rachel Carson, Silent Spring (Houghton Mifflin 1962) (1994 edition includes introduction by Al Gore) (environmentalism, personal injury law; regulation).
Rachel Carson, The Sea Around Us (original ed. 1950; special ed. Oxford University Press 1989).  

John Steinbeck, The Log from the Sea of Cortez (Viking 1951): John Steinbeck, Canary Row (1945).  
See, Robert R.M. Verchick, Steinbeck’s Holism: Science, Literature, and Environmental Law, 22 Stan. Envt’l L. Rev. 1 (2003).
Books Relating to Literature and the History of Law and the Nature of Law
Herman Melville, Billy Budd; Moby Dick; Bartleby; Benito Cereno; , The Writings of Herman Melville (Harrison Hayford, et al., eds., 1988); Lea Bertani Vozar Newman, Reader’s Guide to the Short Stories of Herman Melville (1986).

See Robert S. Konefsky, The Accidental Legal Historian:  Herman Mellville and the History of American Law, 52 Buf. L. Rev. 1179 (2004); Edwin M. Yoder, Jr., Melville’s Billy Budd and the Trials of Captain Vere, 45 St. Louis U. L.J. 1109 (2001); Maurice S. Lee, Melville’s Subversive Political Philosophy:  Benito Cereno and the Fate of Speech, 72 Am. Literature 495 (2000); See also, Daniel J. Solove, Billy Budd and Security in Times of Crisis, 26 Cardozo L. Rev. 2443 (2005) (the assault on liberty in times of crises)..

Books Relating the Law and Sociology
Paul Ricoeur, Oneself as Another (trans. Kathleen Blamey, University of Chicago Press 1992 (ethics; discourse).

Emile Durkheim, Ethics and the Sociology of Morals (trans. Robert T. Hall, Prometheus Books ed. 1993) (law and sociology; Part II is entitled “The Jurists” and focuses on the work of Rudolf Jhering).
Books Relating to Civil Rights
Juan Williams, My Soul Looks Back in Wonder (AARP Books 2004) (civil rights movement in America).

John Howard Griffin, Black Like Me (Houghton Mifflin 1961) (racial discrimination).

Books Directly Relating to Legal Process or Litigation; Civil Procedure; Capital Punishment 
Jonathan Harr, A Civil Action (Random House 1995) (litigation process; legal system) (this book has become required reading in many American law school).
Norman Mailer, The Executioner (Hutchinson 1979) (trials and appellate process; capital punishment).  
See Lenora Ledwon, The Poetics of Evidence:  Some Applications from Law and Literature, 21 Quinnipiac L. Rev. 1145 (2003) (Federal Rules of Evidence as storytelling); Cynthia Ford, Integrating Indian Law into A Traditional Civil Procedure Course, 46 Syracuse L. Rev. 1243 (1996).

Books Directly Relating to Legal Education

Karl Llewellyn, The Bramble Bush (1931 original ed.; re-issue by Oxford University Press 2008 with Introduction by Steve Sheppard) (Llewellyn’s classic book on legal education written for law students; it is outdated, but still relevant for the importance of a both a skills-based and a liberal-based legal education; the following headings in the book are most apropos:  “What Lies Behind the Case,” “Law and Civilization,” and “Beyond Bread and Butter”).

Scott Turow, One L : An Inside Account of Life in the First Year at Harvard Law School (Warner Books 1977)
Anthony Trollope, The Warden (  ) (law of succession, statutory interpretation)
Anthony Trollope, The Thorne (

Contract Law
C.P Snow, In Their Wisdom (    )(undue influence in the making of the will; appellate court process).
See Blake D. Morant, Law, Literature, and Contract: An Essay in Realism, 4 Mich. J. of Race and Law 1 (1998); Blake D. Morant, The Teachings of Dr. Martin Luther King, Jr. and Contract Theory: An Intriguing Comparison, 50 Ala. L. Rev. 63 (1998); Blake D. Morant, The Relevance of Race and Disparity in Discussions of Contract Law, 30 New England L. Rev. 889 (1997); Jeffrey L. Harrison, Teaching Contracts from a Socioeconomic Perspective, 44 St. Louis U. L.J. 1233, 1240 (2000).

Books Relating to Family Law
Edward Elbe, Who’s Afraid of Virginia Wolfe? (   ) (destruction of a marriage)
Thackeray, Barry Lindon (   ) (the inequity of the 19th century’s system of the husband’s control of communal property).

Mary Ann Glendon, State, Law and Family (1977) (makes use of Irish literature).
Books Relating to Ethics and Equity
Sophocles, Antigone (duty to obey the law).

William Shakespeare, Measure for Measure (ethics; common law marriage). 
See, Nancy Cook, Shakespeare Comes to the Classroom, 68 Denv. U. L. Rev. 387 (1991).
William Shakespeare, The Merchant of Venice (equity). 
See Daniela Carpi, Law Discretion, Equity in The Merchant of Venice and Measure for Measure, 26 Cardozo L. Rev. 2317 (2005).
Herman Melville, Billy Budd (   ) (the need to use external standards and values to properly apply the law, especially areas involving discretion). 
Solove, Daniel J., Melville’s Billy Budd and Security in Times of Crisis, 26 Cardozo L. Rev. 2443 (2005).
Reich, Charles A, The Tragedy of Justice in Billy Budd, 56 Yale L. Rev. 368 (1967).

Literature as Normative Framework for Law

Henderson, Lynne N., Legality and Empathy, 85 Mich. L. Rev. 1574 (1997).
Compare, Jane B. Baron, The Rhetoric of the Law and Literature:  A Skeptical View 26 Cardozo L. Rev. 2273 (2005) (seeks the benefit of using literature in search for values; but argues that many of the same values are found within the law).











Appendix B

Selective Bibliography

Law and Literature/Law and the Humanities

Law as Story Telling

Abrams, Kathryn, Hearing the Call of Stories, 97 Cal. L. Rev.971 (1991).
Bruner, Jerome, Making Stories:  Law Literature and Life (2002).

Baron, Jane, Intention, Interpretation and Stories, 42 Duke L.J. 630 (1993)

Lorillard, Christine Metteer, Stories that Make the Law Free:  Literature as a Bridge Between Law and the Culture in Which it Must Exist,  12 Tex. Wesleyan L. Rev. 251 (2005).
Massaro Toni M., Empathy, Legal Storytelling, and the Rule of Law: New Words, Old Wounds?,
87 Mich. L. Rev. 2099 (1989) (argues that legal storytelling will make the law more empathetic to individuals and diversity in legal process).
Parke, David Ray, Narrative and the Legal Discourse:  A Reader on Storytelling and the Law (1991).

Symposium:  Pedagogy of Narrative, 40 J. Legal Educ. 1 (1990).
Law and Film or Pop Culture
Asimow, Michael, Bad Lawyers in the Movies, 24 Nova L. Rev. 725 (2000). 

Elkins, James R., Reading/Teaching Lawyer Films, 28 Vt. L. Rev. 813 (2004).

Greenfield, Steve, Osborn, Guy & Robson, Peter, Film and the Law (2001).

Sharpe, Cassandra, The ‘Extreme Makeover ’Effect of Law School:  Students Being Transformed by Stories, 12 Tex. Wesleyan L. Rev. 233 (2005).
Spitz, David M., Heroes or Villains? Moral Struggles vs. Ethical Dilemmas:  An Examination of Dramatic Portrayals of Lawyers and the Legal Profession in Pop Culture, 24 Nova L. Rev. 725 (2000).
* Larry DiMatteo is Huber Hurst Professor of Contract Law and Legal Studies at the University of Florida Warrington College of Business Administration.  
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� A. Javier Treviňo, “Introduction” in Roscoe Pound, Social Control Through Law xxi (Transaction Publisher ed. 1997) ( original ed. Yale University Press  1942).


� Of course, there is a deep literature in the area known as “law and society.”  See 


� The “Humanities” broadly defined includes art, classical languages, literature, music and  philosophy.  An associated name would be “Arts and Letters.”


� Social sciences includes fields of study, such as economics, history, psychology,  political science, sociology, that deals with an aspect of society.


� See Jane B. Baron, Law, Literature, and the Problem of Interdisciplinarity, 108 Yale L.J. 1059 (1999); Jane B. Baron, Interdisciplinary Legal Scholarship as Guilty Pleasure:  The Case of Law and Literature, in Law and Literature (Michael D.A. Freeman & Andrew D.E. Lewis eds. 1999).


� Linda L. Berger, Applying New Rhetoric to Legal Discourse:  The Ebb and Flow of Reader and Writer, Text and Context,   49 J. Legal Educ. 155 (1999).


� Gerald Wetlaufer, Rhetoric and Its Denial in Legal Discourse, 76 Va. L. Rev. 1545 (1990).


� For one of the first application of New Rhetoric to law see James Boyd White, The Legal Imagination (U. Ch. Press 1973).


� Supreme Court Justice Felix Frankfurter stated that:  “The best way to prepare for the law is to come to the study of law as a well-read person.”  “Letter from Felix Frankfurter to  M. Paul Claussen (1954), in The World of Law: The Law as Literature 725 (Ephriam London ed. 1960).


� Id.


� See, e.g., Harvard Law School, 2009-2010 “Course Catalogue”: “Law and Literature:  Seminar,” “Great Books:  Reading Group.”
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� The law and literature movement began in earnest during the 1980’s.  See Richard A. Posner, Law and Literature (3d ed., Harvard University Press (2009); Guyora Binder & Robert Weisberg, Literary Criticisms of Law (Princeton University Press 2000); Tony Sharpe, Law and Literature  (Oxford University Press 1999); John Fischer, Literature/Reading Law: Is There a literary jurisprudence?, 72 Tex. L. Rev. 135 (1993); James Boyd White, The Legal Imagination (Little, Brown & Co. 1973); It should be noted that the affinity of law and literature, whether viewed as law in literature or law as literature, predates the “law and literature movement.”  See, e.g., Benjamin N. Cardozo, Law and Literature:  And Other Essays  (Harcourt, Brace & Co. 1931); Frank J. Loesch, Is Acquaintance with Legal Novels Essential to a Lawyer?, 21 Ill. L. Rev. 109 (1926), reprinted in 5 Tenn. L. Rev. 133 (1927); John H. Wigmore, A List of One Hundred Legal Novels, 17 Ill L. Rev. 26 (1921).  See generally, Gary Minda, Post Modern Legal Movements (New York University Press 1995), pp. 149-166 (short analysis of the law and literature movement); Ian Ward, Law and Literature:  Possibilities and Perspectives (Cambridge University Press 1995) (some of the chapter titles include:  “Shakespeare Revisited,” “Children Literature and Legal Ideology,” “Law, Literature and Feminism,” and “Law and Justice in the Modern Novel”); Lenora Ledwon, Law and Literature:  Text and Theory (1996)  (collection of essays, as well as excerpts from works of literature including, works of poetry, drama, prose fiction, prose nonfiction; the excerpts are allocated among the different topics of the book:  “Law, Justice, and Ethics,” “Law and Worldview,” “Law and Punishment,” “Law and Oppression: Race, Class, Gender, and Sexuality,” “Law, Language, and Narrative Structure,” and “Law and Comedy).


� This mantra has been previously advanced:


[In relationship to law and literature] the pedagogy I am endeavoring to imagine . . . is foundational:  


it needs to locate itself throughout the first year curriculum of the J.D. and it needs to find its way 


into the formal programs of judicial education: that is, it needs to infiltrate the most significant places where lawyers and the law are made.





Penelope Pether, Is there Anything Outside the Class?: Law Literature and Pedagogy,  26 Cardozo L. Rev. 2415, 2423 (2005).


� Kathleen M. Sullivan, Forward:  Interdisciplinarity, 100 Mich. L. Rev. 1217, 1220 (2002).


� Id. at 21.


� The use of literature in the classroom is also not a novel idea.  See Stacey A. Tovino, Incorporating Literature into a Health Law Curriculum, 9 J. Med.  & L. 231 (2005); John R. Dorocak & S.E.C. Purvis, Using Fiction in Courses:  Why Not Admit It?, 16 L. & Lit. 65 (2004).


� Learned Hand, The Spirit of Liberty:  Papers and Addresses of Learned Hand  81 (1951), as cited in, Jack M. Balkin & Sanford V. Levinson, Law and the Humanities:  An Uneasy Relationship, 18 Yale J. of L. & Human. 155, 155-56 (2006).


� Peter D’Ericco, ‘The Law is Terror Put into Words’:  A Humanist’s Analysis of the Increasing Separation Between Concerns of Law and Concerns of Justice, 2 Learning & Law 39 (1975).


� Id. at 40.


� Margaret Thornton, The Idea of the University and the Contemporary Legal Academy, 26 Sydney L. Rev. 1, 18 (2004).


� The law and literature movement has been traced to 1907 with Wigmore’s list of “legal novels.”  William H. Page, The Place of Law and Literature, 39 Vand. L. Rev. 391, 391 (1986) See also, Robert R. M.  Verchick, Steinbeck’s Holism:  Science, Literature and Environmental Law, 22 Stan Envtl.  L. J. 1 (2003).  For an earlier work by one of law’s greatest rhetoricians see, Benjamin N. Cardozo, Law and Literature  (Harcourt, Brace & Co. 1931) (“form is not something added to substance as a mere protuberant adornment”).
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