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The story of a Phoenix, a Chef and some Raptors:

Piecing together the Company Law Jigsaw

By Marion Oswald(
“…company law is much like a jigsaw puzzle made up of smaller pieces that fit together to form a larger picture.  Unfortunately, unlike a jigsaw puzzle you don’t get a picture on the box to guide you.”
 

Introduction
It is only necessary to glance at recent headlines to appreciate that the social and economic influence of the corporation has never been more significant. Against the background of the full implementation of the Companies Act 2006
 (the most significant revision of company law for many decades), the effectiveness of the law continues to be the subject of debate.  As a response to the current banking crisis, the Walker review
 re-emphasised the importance of corporate governance, recommended changes to strengthen the role of non-executive directors to monitor risk and challenge strategy, and encouraged institutional shareholders to take a pro-active, stewardship role.  Surely, such a timely and relevant context can only serve to enhance the teaching of company law?

Yet company law has been described as “difficult”
, a subject that requires students to navigate “hazardous waters”
 and one that is regarded as essential but often as “dull and “black-letter.””
  Undergraduate students often have little business awareness and therefore struggle to understand the basics of how a company operates in practice.

This paper will explore the importance of company law to the modern law student in the context of employability factors required by the legal profession.  It will review the various approaches that have been advocated to overcome the problems of teaching and learning company law.  It will then describe and assess the development of a ‘blended’ model chosen for the University of Winchester company law module.  

The importance of company law to the modern law student

Despite the challenging economic climate, a recent survey indicated that 55% of students continue to aspire to enter the legal profession (as barrister, solicitor or in some other legal capacity) after completing undergraduate study
.  It has been the author’s experience from her work in private practice, industry and central government that, for many lawyers whatever their field, a basic appreciation of company law is almost obligatory.  In any event, it is certainly taken for granted by employers and clients.  An employment lawyer requires an understanding of the role of a company’s directors and their duties; a tax adviser a detailed knowledge of shareholders’ rights; a commercial lawyer an understanding of company structures, ownership and insolvency.  Even a lawyer working within the public or third sector may be required to advise on the concerns of a corporate supplier or customer, or on policy or legislation that impacts the corporate sector. 

Of course, no lawyer can hope to be omniscient.  Equally important as specialised knowledge is the ability to recognise and tackle “known unknowns” and develop an awareness that there may be “unknown unknowns” in any situation.  Twining said that the competent practising lawyer needs “to know and respect the extent of their own ignorance”.
  It is a truism that a law degree represents only the first step towards specialised knowledge; it can be argued that of equal importance is the development of students’ cross-disciplinary awareness, flexibility to adapt to new situations and perhaps most importantly, an ability to propose solutions to complex problems.
It has been said that “company law courses which have genuine intellectual coherence and curiosity, which cover law reform as well as “what the law is” (the traditional black-letter approach) and which place the law in the contextual setting of broader economic and political considerations as well as the “micro” context of the ever changing world of deals and transactions, will fit exactly the requirements of those firms which operate at the cutting edge of corporate law practice.”

Such an approach can serve not only those students who aspire to traditional corporate practice but also those who chose an alternative career.  Many students may find themselves taking up an in-house legal position: an employed legal adviser role that over the last decade has become more common and increasingly influential. 

Annual statistics published by the Law Society evidence a modest but steady decrease in the numbers of solicitors holding practising certificates who work in private practice: 80.5% on 31 July 1999 had decreased to 73.7% as at 31 July 2009
.  The second largest category of employment as at 31 July 2009 was solicitors working in commerce and industry, at 10.0%, followed by local government, at 3.8% of practising certificate holders. The Law Society noted that the number of solicitors working in the employed sector was in fact likely to be larger as many of those solicitors may not be required to hold a practising certificate due to their employed status
.
The position of in-house lawyers can differ considerably from their private practice counterparts in terms of responsibility and risk.  “The legal skills and experience of the in-house lawyer can often see him/her assume a key position within an organisation, with responsibilities for a wide spectrum of business activities which go beyond providing legal advice”.
  Many in-house lawyers within commerce and industry will take up a directorship role, thus assuming personal responsibility for duties such as corporate compliance and the assessment of risk.  An example from the author’s experience was her role as the Director of Legal Affairs for the European subsidiaries of a US-headquartered company, during which the author assumed responsibility (with others) for the implementation and enforcement of the internal controls required pursuant to the Sarbanes Oxley Act of 2002.
 

Additionally, considerable influence can follow such in-house roles.  The Association of General Counsel and Company Secretaries of the FTSE 100 (known as GC 100) regularly provides input into key areas of legislative and policy reform.  Recent responses to consultations include: a response to audit firms providing non-audit services to listed companies they audit; a response to the Walker review; and Bribery Bill submission.
  Internationally, the Association of Corporate Counsel is the world’s largest association for in-house lawyers “with more than 25,000 members in over 70 countries”.
  In December 2009, it announced its “value index”, an online client satisfaction measurement tool which allows in-house lawyers to evaluate the private practice firms they use and post comments.  As Fred Krebs, the president of the ACC, has been quoted as saying “if anything is likely to drive change it is 25,000 in-house counsel telling you what to do with your $1,000 an hour”.

With the licensing of the first Alternative Business Structures under the Legal Services Act
 expected during 2011, the legal profession is poised to enter a state of flux.   For those joining the profession in such circumstances, as well as those already within it, acquiring a well-rounded appreciation of company law and business issues is only likely to increase in importance.  The Law Society has commented that solicitors need to have “a better understanding of commercial issues and business.  Lawyers need to be more valued and recognised as “men and women of business” and not just technical legal experts.  This is as true for in-house corporate counsel as it is for those in private practice.”
 

A company law module that combines a micro with a macro approach may begin to contribute to the development of essential employability
 skills sought by the legal profession as a whole, including in the growing in-house sector.  As Bradney has commented, “Students who have the ability to pursue conversations about law in a variety of ways have, by definition, the intellectual tools as well as the flexibility in their approach that will allow them to address themselves to a wide range of tasks, adapting what they know to new conditions”.
  For the legal profession, how those new conditions will develop remains to be seen.
Teaching company law
A survey launched in 1989 and reported in 1990
 aimed to gather information about company law teaching practices across a range of institutions.  Although Snaith acknowledged a number of limitations in the analysis offered, the data gave some indication of “a rather conservative approach”
 to teaching methods with a focus on “black-letter” law dominating.  “A course consisting of weekly lectures and fortnightly tutorials assessed by examination only is the paradigm.  The recommendation of a textbook and a casebook is usual and the provision of materials specially prepared by the institution is rare.  Course content tends to follow the order and substance of textbooks.”

Snaith offered a number of possibilities as conceptual frameworks for the selection and organisation of material: first, an analysis based on the different interests of various groups, secondly a focus on the way company law affects small businesses and multinationals and thirdly an analysis based on view(s) of society.  Snaith acknowledged that none of the possibilities offered “a complete solution” but suggested that further debate could assist company law teachers in providing stimulating courses that developed students’ skills.

The debate has indeed continued, commentators rejecting a purely doctrinal black-letter approach.  Bradley and Freedman said that “company law cannot be segmented even at the start…one needs to start with some idea of the completed picture.  For this, a narrative approach is essential, through lectures and seminars or though books.”
  Opportunities existed for a new approach that explored the underlying social, political and economic background to the corporate form.

Hicks has argued for a company life-cycle approach by the use of an ongoing case study
, an approach put into practice in Cases and Materials.
  In Company Law in Context,
 Kershaw deploys a case-study following “Bob’s Electronics” as the business develops from sole trader, to private limited company to public limited company.  Kershaw’s aim “is to place the student in the shoes of the business actor; to enable the student to empathise with the problems which a business person faces in setting up a business and the problems she is faced with as the company is formed and developed.”

Kingsford Smith advocated a law in context approach to the teaching of company law.
  She said that such an approach “allows policy appraisal to co-exist with theory, doctrinal analysis with interdisciplinary insights.  It invites a variety of approaches to teaching and learning…  Importantly, it provides tools to ensure that students recognise that there are wider issues at stake than technical rules and norms of corporate practice.”
  She acknowledged that the use of problem-based learning should be combined with other techniques; an approach that overly focused on the transactional context of rules risked substituting “another type of narrowness of vision for the much criticised over concentration on doctrine”.

Copp
 supported the approach of Cheffins
 who argued that an interdisciplinary theoretical approach to the teaching of company law has a number of valuable benefits.  Although a doctrinal or descriptive approach to teaching company law provided students with the ability to find necessary information, it ignored the social consequences of the law
.  Cheffins argued that a theoretical approach not only helped to provide “the sort of liberal education which a university should be offering”
 but also enabled students to weigh up the benefits and burdens of the company law regime.  Cheffins admitted that an approach purely focused on theory could be open to criticism: “there have been warnings that new approaches to company law should not operate wholly at the level of theory; academics instead should deal with concrete contemporary legal issues (e.g. the implications of the growing influence of institutional investors in public quoted companies.)”

The chosen teaching model

The University of Winchester accepted its first LLB students in September 2008.  The author was engaged in September 2009 to devise the elective 30 credit level 5 company law module based on a pre-validated module description which included a timetable of two large group sessions and one small group session per week.  

The overall objective of the module was to provide students with an appreciation of the “picture on the box”
 and to contribute towards the development of essential legal skills.  In some respects, the detailed content was affected by the University’s semester structure, in particular the requirement to cover appropriate material in semester one that would enable a meaningful assessment to take place at the end of the semester.  However, this did not necessarily have a negative effect; rather than following a format dictated by a core textbook
 (perhaps more readily assessed by a final examination), it was considered more beneficial to devise a teaching and assessment model that combined an exploration of the law with a narrative, law-in-context, skills-based and experiential approach, and which was supported by a specially prepared course handbook.  Of course, Salomon v Salomon
 remained!

This combined or ‘blended’ model reflects the author’s experience in practice; a lawyer (whether working in private practice or in-house) requires a range of skills, including the flexibility to research, understand and apply a wide range of legal rules combined with an ability to see the bigger picture in which those rules operate. 

Examples of such blended methods follow:
The story of a Phoenix and a Car Group

At the start of the module, students explored the collapse of the Rover car group and the involvement of the so-called “Phoenix Four” by reviewing extracts from the recently published Report on the affairs of Phoenix Venture Holdings Limited, MG Rover Group Limited and 33 other companies
 and related press reports.

The aim was to illustrate the legal concepts of limited liability and separate corporate personality by encouraging debate around the social and economic implications of those concepts, and how legal rules can often clash with public and political opinion.  The Rover Group scenario also provided students with an initial appreciation of a complete company life-cycle and common group structures.
In semester two, it has been possible to return to the Rover group scenario to explore and debate the differences between the regulation of public and private companies, and the duties and disqualification of company directors.

The story of a Chef, his Restaurant and some Chickens

Throughout semester one, students discussed a (fictional) saga of a celebrity chef and the company formed to run a new restaurant.  The aim was to use a developing case-study
 to explain the legal process of company formation and to assist students’ understanding of the role of a company’s constitution in governing potentially competing interests.  Guest sessions provided by an expert practitioner in the field of company law underscored the role of bespoke articles, class rights and shareholder agreements in the management of ‘real life’ companies.

This element of experiential learning was followed up by the use of a negotiation-based assessment at the end of semester one.  In small teams, students represented their client in a transactional negotiation against other student teams based on both open and confidential information.  Students were required to agree on an appropriate trading structure and constitutional arrangements while protecting their client’s differing interests.  A written journal submitted by each student further assessed students’ understanding and application of background legal concepts, negotiation techniques and team-work.

In semester two, the saga moved from fiction to fact; students considered Hugh Fearnley-Whittingstall’s requisitioned resolution proposed at Tesco PLC’s 2008 AGM (as part of the “Chicken Out” campaign) and explored both the statutory rules that regulate such shareholder intervention and the wider policy background.
The story of Debt-eating Raptors and the Law’s Response
Two underlying themes of the module have been corporate governance and social responsibility.  Students have studied the policy background to the Companies Act 2006 and engaged with the reasons behind, and the consequences of, corporate collapses such as Enron, and consequential worldwide legal and self-regulatory developments.  

Some readers may be aware of Lucy Prebbles’ current West End production ‘Enron’ in which the off balance sheet companies created by Enron’s Chief Financial Officer Andy Fastow to disguise Enron’s worsening financial situation are portrayed as debt-eating velociraptors kept hidden in the basement.  Although arguably somewhat unsophisticated, this image appears to have been memorable for some students thus encouraging further investigation of the reasons for Enron’s collapse and discussion around the need for oversight of directors, corporate structures and related accounting practices.
These themes have been developed in semester two: Guest sessions provided by an accountancy department colleague introduced students to financial statements, share capital, profits and reserves; students studied the practical links between accounting principles and legal concepts such as maintenance of share capital and directors’ duties.
Furthermore, students were asked to discuss key provisions of the Companies Act in light of the (sometimes conflicting) objectives of shareholder primacy and corporate social responsibility, and to consider the extent to which “stakeholder” theory is supported by current law.  By introducing students to the concept of corporate governance at a relatively early stage, it is hoped that an understanding of the overall context will enhance their upcoming review of the new codified directors’ duties (in which students will not only study the background and detail of the duties, but will be asked to draft practical advice to a new director on what those duties mean to him or her).

Benefits and challenges of the chosen method

Although it has not yet been possible to assess the complete module in terms of its overall ability to assist students to complete the company law jigsaw, initial student evaluation
 has been encouraging.  

Students have reacted favourably to the use of case-study and law in context methods, backed up by experiential learning.  The team-based negotiation assessment provided students with an opportunity to apply legal knowledge to a transactional scenario, to propose solutions and to develop negotiation and team-working skills.  It has been suggested that group work can play an important role in building confidence, understanding of the subject and “interpersonal skills development which of itself is extremely important to those who may become practising lawyers.”
 Some students commented that they “enjoyed” both the preparation for, and the negotiation assessment itself.  The results may indicate that working in a team enabled some students to achieve a higher mark than they may have been able to achieve by working purely on an individual basis.
  Team-working is of course an important part of the working environment.  However, some potential disadvantages, in terms of assessment in particular, are discussed below.
The use of guest lecturers (an experienced corporate practitioner and an accountancy colleague) has been generally well-received, providing students with alternative perspectives and further examples of how companies operate in real life.  It has been said that “there is great merit in seeking to involve outsiders, especially those who have direct experience of the situation simulated through a case study.”
  One student commented “it’s useful to see how things work in practice; it makes it easier to understand the law.”
Such reactions appear to support the view that an embedded approach to the teaching of skills is preferable
.  However, care needs to be taken to ensure that, as Kingsford Smith commented, problem-based learning is combined with other techniques to avoid over-focusing on the “transactional”.  Such an over-focus could disadvantage those students with a preference for a reflective or conceptual learning style, and ideally the module should enable students to move in varying degrees from “actor to observer, from specific involvement to general analytic detachment.”
  The ongoing themes of corporate governance and social responsibility are intended to encourage students to reflect on whether, and if so to what extent, the law does or should “motivate” companies – and their directors, employees and shareholders – to behave in a certain way?  What type of behaviour should be encouraged or prevented?
It is clear however that a number of challenges remain.  For a small proportion of students, the move from surface to deep learning continues to be a struggle.  It has been suggested that some students’ inability to switch from a surface to a deep approach “may result from inexperience or from their perception of the assessment system.”
  A possible way to tackle this issue would be to develop an approach that encouraged students to relate their own experiences, or those of their family, to the context of company law.  Another approach would be to further develop the experiential aspects of the module; the author has launched a pilot project in which a small self-selected group of company law students work with her to provide legal advice to the University on the bids received by the University’s business start-up scheme.  Students have been able to relate their company law knowledge to the various business plans received, as well as reviewing other legal issues such as intellectual property and employment and the general commercial viability of the proposals.  Additional time and resources
 would of course be required for any expansion of the project to be possible or successful.

The module was based on a pre-validated list of topics.  As Copp has pointed out “a casual glance through many company law texts will reveal areas which appear to have given rise to little or no case law or statutory development since the 19th century.”
  For future years, it would be beneficial to revisit the module content and remove material that contributes little or nothing to an understanding of the context or operation of the law.  In addition, although student-managed learning remains a crucial factor, it may be that some students initially find the extent of the statutory rules intimidating; further exercises in statutory interpretation may assist in the understanding of key rules and concepts.  

As regards the initial assessment exercise, following a comparison of team performance against individual written submission, it appeared that a small minority of students either benefited from, or were disadvantaged by, the work of team colleagues or from the methods of the opposing team in driving the negotiation exercise.  Such problems with group work are well known.
  Any issues were mitigated to a certain extent by the requirement for the submission of an individual piece of written work.  For future years, further consideration should be given to the allocation of a shared team mark with students allocating individual marks based on pre-agreed criteria.
Conclusion
By use of a blended teaching method, a company law course can combine a study of the rules with consideration of the creation, application and justification of those rules, thus catering for a range of learning styles and contributing towards the development of cross-spectrum skills and abilities that any successful lawyer needs. 

Perhaps however, as the legal profession enters a state of flux, there is both an opportunity and an increasing need for closer liaison between academic company lawyers and private-practice and in-house practitioners.  Questions that come to mind include: in what way, if at all, should an undergraduate company law module integrate with the Legal Practice Course?  How will Alternative Business Structures affect the management of legal services and will this influence the teaching of company law?  Should a company law course introduce students to general commercial awareness and the assessment of risk?  It may be that answers to such questions will become clear over the next year.  In the meantime though, a company law course which develops a broad and contextual understanding of the law, and which encourages in students a flexibility and adaptability of approach, may play a small part in preparing students for the challenging legal, economic and social decisions that they will face in the future.

Marion Oswald
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( Solicitor, Senior Lecturer in Law, University of Winchester
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