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Abstract

This paper presents a conceptual framework for ethically reflecting on the practice of legal education, which is informed by Foucault’s work on governmentality and draws widely from fields outside legal and pedagogical scholarship. This framework suggests that first, legal education can be understood as a form of government – that is, as an assemblage of practices in which problems are posed, solutions developed, and through which the legal personae or identities of teachers, students, and administrators are constructed and shaped.

Second, this conceptual framework highlights that such government relies on a rationalisation of practice, wherein the activity of educating is problematised and programmed. It then points to the technological nature of this government, by exploring the specific techniques and practices through which government is carried out, and the bodies of knowledge and ‘know-how’ that inform the activity of governing. Finally, this framework suggests how legal educators can adopt the ‘ethos’ of this conceptual approach and use this to further inform research and reflection on legal education.

The paper will use the practice of assessment as a case study to demonstrate the critical import of this framework. It will examine how assessment at three Australian law schools is rationalised and carried out in order to produce particular legal personae, and some of the ways that students are encouraged to use assessment practices to fashion their own legal personae. In doing so, this case study will problematise the idea that assessment practices informed by the scholarship of teaching and learning are objectively better than other regimes of assessment. It will demonstrate that pedagogically sound assessment techniques represent a shift in the organisation of power relations that govern students, and actually contribute to the extension of these relations. This kind of reflection on the practice of legal education is not to produce a better educator per se, but rather to problematise their practice and ensure that they are cognisant of the power effects of their actions.
Introduction

It is often suggested that two essential elements of effective teaching in higher education are reflective practice, and an engagement with the scholarship of teaching and learning. Over the last two decades, legal educators in Australia have increasingly adopted pedagogic principles into the design and delivery of the curriculum, and reflection on their teaching practice (see extensive discussions in James 2004; Johnstone and Vignaendra 2003; Keyes and Johnstone 2004; Kift 2008; Ramsden 2003; Thornton 2004).

One strong focus of these moves has been assessment practices. Law teachers are continuously enjoined to use teaching and learning scholarship to reflect on the way they assess students. Recent shifts in assessment practices – away from primarily closed-book examinations towards tutorial participation, reflections, open-book exams, and essays – have been presented as a progression towards objectively more effective and appropriate teaching techniques, based as they are on pedagogical knowledge. They are seen as providing a ‘better’ learning environment for students, contributing more positively to the student’s ‘personal development’ within higher education, or, considered along the lines of critical legal thought, as ‘liberating’ them from the ‘conservatising’ and ‘indoctrinating’ effects of power operating in law schools (discussed below). Pedagogy has become the dominant discourse within legal education research, and thus the arbiter of what counts as professional practice for legal educators.

This paper presents a framework through which legal educators may ethically reflect on the practice of legal education, without relying on the scholarship of teaching and learning as the basis for this reflection. Generally, legal educators have been encouraged to reflect on their practice from the perspective of an educator – that is, as ethical teachers seeking pedagogically-defensible practices. However, reflection beyond the educative enterprise, particularly critical reflection into the effects of that enterprise, is lacking, particularly since pedagogical scholarship has achieved dominance within this field. As Michel Foucault argues, ‘[p]eople know what they do; they frequently know why they do what they do; but what they don’t know is what what they do does’ (cited in Dreyfus and Rabinow 1983, 187). Thus, instead of taking pedagogical knowledge for granted and using it to shape one’s interventions into legal education (such as the way one assesses students), the framework presented here adopts Michel Foucault’s work on ‘governmentality’ to problematise the practice of teaching the law. Governmentality, being concerned with the way government is carried out and the thought underpinning this government (as per the term ‘govern-mentality’) (Dean 2010; Miller and Rose 2008), is a particularly effective tool for reflecting on one’s actions and highlighting the previously unconsidered effects of ‘what one does’.

This paper uses assessment practices as a case study through which to demonstrate this framework in action. Although the examples discussed are drawn from the Australian context, this does not limit the relevance or applicability of this framework to other contexts. This paper will argue that assessment practices constitute a form of government, shaping the legal personae of students and teachers in various ways. Doing so will problematise progressive narratives, such as those mentioned above, that suggest regimes of assessment practices informed by pedagogical knowledge are objectively better than those without a basis in such scholarship. In contrast, this framework highlights that pedagogically defensible assessment simply represents a shift in the organisation of power relations, in fact extending the power relations that act upon students. Power relations do not cease to exist within assessment regimes simply because they are based on knowledge that claims legitimacy by virtue of its ‘truth’.

The analysis presented does not seek to morally evaluate these practices, arguing for some and against others. Unlike other forms of reflection, the use of this framework does not lead to recommendations about how legal education may be reformed in line with pedagogical (or other) principles. Rather, the reflection it encourages intends to instil a new form of ethical and critical sensibility within legal educators, so as to allow them to think differently about the power effects of their actions upon students and themselves. This approach does not suggest that the way students are governed through legal education is good or bad, but simply encourages one to be aware that such government occurs. By looking at legal education through a different lens, it provides a more nuanced framework for understanding assessment practices than those that seek to free law students from these ‘repressive’ practices, or hope to objectively contribute to their personal development. Such reflection ultimately seeks to alter the personae of legal educators so that they no longer know precisely what to do, how to act as legal educators, while at the same time being cognisant of the dangers of doing nothing. This allows them to become open to new, previously unthought-of, ways of undertaking legal education, and continue to reflect on their professional practice in original ways.

Ethical Reflection Using Governmentality

This framework for reflection is based on Foucault’s work on governmentality, subsequently expanded by Mitchell Dean (2010), and Peter Miller and Nikolas Rose (2008). Governmentality asks questions about how we are governed, and provides a unique way of looking at these relations. This framework can be summarised in four pertinent conceptual ‘steps’. If we apply this to legal education, we must first understand it as a form of government – that is, as an assemblage of practices in which problems are posed, solutions developed, and through which the legal personae of teachers, students, and administrators are constructed and shaped. Second, it must be recognised that this government depends on a rationalisation of practice, wherein the activity of educating is problematised and programmed. Third, government must be seen as a technological process, carried out through specific techniques, and informed by practical bodies of knowledge or ‘know-how’. Finally, in order for such reflection to have critical import, legal educators must ensure that their use of this framework accords with its theoretical and philosophical background. Each of these steps will be considered in more detail below.

Legal Education as Government

The first step in this conceptual framework is to recognise that legal education constitutes a form of government. Through the lens of pedagogy, legal education appears to be a neutral activity, consisting of the transfer of content, skills, dispositions, and capabilities from the educator to the student. Of course, there are moves to ensure that this does not simply involve the transmission of these capacities, and that students are actively engaged in this process. Nevertheless, the activity of legal education is generally positioned as an objective process, able to be undertaken precisely and in the most effective and appropriate manner possible, according to educative principles that generally hold true for most students. Through such narratives, the idea that education might be a way of governing seems to imply something negative. This could be an artefact of the association of government with the untenable claims previously made by critical scholars, who suggested that legal education constituted a form of indoctrination in the interests of the legal profession (see Ball forthcoming). It may also be due to the idea that educational practices based on best teaching and learning practice are removed from relations of government and power by virtue of the ‘truth’ of this discourse.

However, the sense in which government is used here is not tied to critical political projects seeking to expose the machinations of conservative power, nor is it associated with easily identifiable ‘ruling bodies’. It is simply used to denote a more or less directed attempt to ‘conduct the conduct’ of persons and groups (Foucault 1982, 341). This approach draws inspiration from Foucault’s work on power, where power is understood as a productive social relation that circulates and produces knowledge, forms of order, and various personae (Foucault 1998, 82-85 and 136; Foucault 1977, 207 and 210; Foucault 1976a, 72; Foucault 1976b, 90). Foucault’s statement that power is the ability ‘to structure the possible field of action of others’ highlights this view (Foucault 1982, 341). The practice of legal education is clearly concerned with directing the actions of students, staff, and administrators. Take, for example, some recent, very general problems that law schools have set themselves the task of acting upon: what lawyers need to be able to do (Australian Law Reform Commission cited in QUT 2003, 8; Johnstone and Vignaendra 2003); incorporating ethical and social justice perspectives into the curriculum (QUT 2003; Johnstone and Vignaendra 2003); ensuring students are exposed to critical, theoretical, and contextual knowledge of the law (Pearce et al. 1987; Johnstone and Vignaendra 2003); and creating resilience within students in order to avoid developing depression (Kelk et al. 2009; ALSA n.d.; Ball 2009). Each requires a rearrangement of a specific assemblage of practices and knowledges, while shaping the personae of students and educators in different ways. New practices of teaching, assessment, training, accounting, and management come to be seen as necessary. Practical knowledges from various fields – social inclusion, political theory, mental health, and business management – are adopted, adapted, and applied to the daily activities of law schools. And various actors become the target of these practices and knowledges, as well as conduits for the implementation of forms of government: students are to become entrepreneurial, critically reflective, socially just, vocationally skilled, or mentally healthy and resilient; educators are to become inclusive, socially and politically aware, value-adding, and concerned for student wellbeing; and administrators are to become economically rational, managerial, and concerned for the product of legal education, to name a few examples (see Miller and Rose 2008).

This assemblage of practices, knowledges, and personae are never uncontested, nor are they ahistorical – they exist for specific reasons and are often created to solve very specific problems and then adopted and used elsewhere for other purposes. Additionally, it is only through these assemblages that problems to govern become apparent, solutions developed, and people acted upon (Dean 2010, 38). As such, the activity of legal education is not simply an objective process of providing knowledge and skills to students. Understanding legal education as a form of government achieved only through the piecemeal assemblage of partial knowledges and practices, and the successful enrolment of various personae, is an effective way of reflecting on one’s own role in directing this conduct and also in directing the conduct of others. To more effectively draw out the way legal education operates as a form of government, one must highlight the process of thought or rationalisation behind it, as well as the technologies it relies on to be successful.

Rationalising Government

The activity of governing always involves a certain degree of calculation and rationalisation – it is never simply the arbitrary or conspiratorial practice intended to further the interests of one group that it might appear within critical narratives. Rationalities of government are those bodies of thought that are present within a particular field and allow a regime of practice to be thought of and made intelligible, while also shaping the actions and arrangements of practices that appear necessary, inevitable, or desirable (Miller and Rose 2008, 58-61; Dean 2010, 41-43). An analysis of these rationalities highlights that we cannot ‘know’ any phenomenon in a purely neutral way, and accepts that the ‘problems’ or ‘objects’ that we seek to act upon, and the ways of acting upon that we see as appropriate, can only be defined using the discourses that are available to us at a particular time. Again, this approach draws from Foucault’s work on the history of truth and the way that various discourses offer us historically contingent, yet apparently ‘truthful’ representations of the world on which we base our actions (see generally Foucault 2002). In this sense, analysing these rationalities allows one to reflect on the piecemeal and contingent ways in which we think about how to govern, and how specific forms of government have come about.

Miller and Rose (2008, 58-59) suggest that rationalities can be analysed according to the particular kinds of morality they express, the epistemologies they incorporate, and the idiom through which they are articulated. Rationalities of government express kinds of morality in the sense that they distinguish how practices are to be arranged, to what ends, and with what legitimate targets and limitations, as well as the desirable forms of comportment for both those governing and those whose conduct is being shaped. They incorporate epistemologies as they rely on particular ways of understanding the world and representing the fields, relations, persons, or spaces to be governed. Finally, the language that is used to speak of these relations or these fields can be a powerful tool to unpack the conceptual frameworks and lenses through which the field to be governed is understood. Analysing these rationalities relies on investigating the problems that legal education seeks to act upon; how these problems have come about; what objects are taken as the appropriate targets for these practices; and the limitations and legitimate boundaries that are placed upon them.

Rationalities of government are not simply implemented in practice. Rather, they are translated and operationalised in specific and practical ways so that they may give effect to governmental ambitions (Miller and Rose 2008, 61-63). Examining how various regimes of practices are ‘programmed’ in this sense is essential to highlighting the very real effects that rationalities of government have on the operation of various practices of government. These programmes of government are very specific designs for rule, intended to shape relations and practices in specific ways. Their analysis allows one, again, to reflect on the piecemeal manner in which governmental rationalities are translated so that they may actually have an effect, and to understand one’s own participation in these designs.

The Technological Aspect of Government

Broadly speaking, the rationalities and programmes discussed above are concerned with the way that government is thought about and designed. However, government is also a technical and practical process. As Miller and Rose (2008, 63-68) suggest, it is technological, referring to the sense in which governing utilises tools to achieve an end. Articulated more precisely, governing relies on various practices or techniques, informed by specific forms of practical ‘know-how’ or technologies, to actually guide and shape conduct. These techniques and technologies are assembled in specific arrangements in order to do the job of governing, and, to the extent one can refer to a ‘governing authority’ or ‘legal education’ as such, it is only because such arrangements have managed to remain relatively stable and are taken for granted as a conduit through which practices can be reformed (Miller and Rose 2008, 63-68).

These techniques can act in a variety of ways. They may operate upon people to guide their conduct to some extent, or they may be suggested to people as useful practices through which they can govern their actions and shape themselves (Dean 2010, 42). Again, Foucault’s analyses of the mundane techniques of power, the very specific ways that they operate, and their exercise by numerous parties in any attempts to shape conduct, are important here (Foucault 1998). Analysing these techniques – such as forms of teaching, reflection, or assessment – brings to light the very precise manner in which conduct is governed and how this links to broader rationalities of government, allows one to reflect on the effects of the specific role that one plays in implementing such power relations.

Technologies of government – that is, the practical bodies of knowledge that are used to inform the selection, design, development, and reform of the practices used – must also be examined (Miller and Rose 2008, 63-68). These knowledges differ from rationalities in the sense that they do not define the targets, limits, or ends of government as such, but rather provide practical and technical guidance about how to bring about a desired effect. For example, while pedagogical discourses can feature within governmental rationalities and thereby direct various forms of government, they can also be seen as technologies to the extent that they provide practical advice so that one knows ‘how to teach’. Foucault’s work on the relations between power and knowledge, and the way in which the exercise of power relies on knowledge, informs this approach (see generally Foucault 1991). Even the construction of graphs, tables, and diagrams demonstrating specific trends, or the collation of statistical information about students and their characteristics and capabilities, are technologies of government – they are tools used to calculate, inscribe, and represent the persons, practices, and relations that are to be governed. Analysing these technologies highlights the practical knowledges and representations that are often seen as neutral advice about how to best achieve a goal, and draws attention to the essential role they play within government.

Ethos of this Framework

This framework necessitates a very specific approach to reflection that takes into account what could be considered the ethos of Foucault’s investigations into truth, power, and the self. These are not so much aspects of government to be analysed (as per the previous two parts of this framework), but rather inform the conceptual approach such reflection entails.

Foucault’s problematisation of truth, and his analyses of the extensive networks of power through which conduct is conducted, means that there no longer remains a basis from which to make moral evaluations about government, and suggest that one practice or set of actions are inherently better than another. In this sense, the reflection that this framework allows does not seek to highlight that particular practices of government are necessarily good or bad (Dean 2010, 46-47). For example, it does not allow one to claim that open-book exams are inherently better than closed-book exams, but rather is concerned with the different power effects of these practices. Though this might be taken as a drawback of the governmental framework, it is actually here that it has critical import – it details the act of governing without rallying against or excusing particular forms of government. In doing so, it can prevent legal educators from making reforms to legal education while disregarding the power effects of their actions. It also means that some of the common narratives that are used to talk or think about assessment and other practices of legal education – such as that which sees the shift in assessment practices towards more pedagogically-defensible designs as an inherently better approach to legal education – may need to be rethought.

A related idea is that one recognise the importance of freedom to the operation of power relations. Foucault highlights that power can only be exercised over people who possess a degree of freedom, for if they had no freedom, this would become a relation of force or determination (Foucault 1982, 341; Foucault 1984, 292). In advanced liberal societies (or those we commonly refer to as neoliberal), where there is a conscious effort to minimise intrusive forms of government and market relations are used to distribute social goods and services, respecting and shaping the freedom of people at the same time is essential to successfully governing them. In these instances, government is achieved ‘at a distance’ by ensuring that citizens align their own ideals and aspirations to those of governing authorities, and this primarily occurs through encouraging people to be ‘enterprising’ selves (Miller and Rose 2008, 97-98). As such, when reflecting on legal education from the perspective of governmentality, it is essential that one approach apparent freedoms from power as forming part of the actual strategies of government. In this sense, reforms that attempt to prevent students experiencing the apparently negative effects of open-book exams cannot be said to be better because they provide students with more freedom from government, but rather have to be looked at as exercising power in new ways.

Of course, the idea of freedom being a component of power is not to suggest that the personae provided by these relations are always aligned with the intentions of governing authorities – an essential component of power is the potential for resistance. This means that one must avoid making determinist claims about power. The separation of rationalities and technologies of government in this kind of analysis is central to doing so. Such a separation highlights that the intentions and designs of those seeking to shape conduct can be different from the actual effects of these practices when implemented. This also allows one to see the potential resistance to power that can develop, and avoids the determinist assumption that the intentions of governing bodies are directly implemented in practice. Of course, the realms of the discursive and that of practice always relate to each other, but their relation is not one of simple determination.

Governmentality and Assessment Practices: A Case Study

To demonstrate this framework for reflection in action, the practice of assessment at three Australian universities will be used as a case study. These universities are the University of Queensland (UQ), Queensland University of Technology (QUT), and Griffith University (GU). These have been chosen because colloquially they represent three generally different approaches to legal education – UQ a ‘black-letter’ law school, QUT a law school with a strong vocational focus, and GU a law school concerned with creating socially just graduates and provide examples of the diverse range of assessment practices used in Australian legal education. This analysis examines the range of documents and texts through which regimes of assessment are rationalised and designed, and practices of assessment chosen, at these universities.

Using this framework to examine assessment allows legal educators to think differently about the effects of recent interventions into legal education whereby assessment regimes have been redesigned along the lines of pedagogical scholarship. Pedagogically-informed assessment practices are represented as objectively being a more thoughtful, effective, and appropriate way of assessing students (Johnstone and Vignaendra 2003, 363-365; QUT 2006d, 2-3). It is suggested they avoid reproducing the indoctrinating and conservatising effects of, and the negative learning environments produced by, other assessment practices (like closed-book law exams), and instead provide students with the freedom to personally develop and become reflective, active, and lifelong learners (see generally James 2004; James 2006).
However, one can avoid assuming that this liberal-progressive narrative accurately represents what this shift in assessment has entailed. By positioning assessment practices as techniques of government (as the first step in this framework requires), one can suggest that practices of assessment constitute a complex assemblage of techniques through which government is implemented, not only by acting upon students, but also by encouraging students to govern themselves. Through various assessment techniques such as the provision of feedback, students are enrolled in their own self-government and are to align their actions with the intentions of the law school they attend, primarily so as to construct skilled legal personae with some appreciation of ethical problems and social issues. In this sense, it will point out that the introduction of pedagogically sound assessment techniques involves an extension and intensification of government upon students. Though such techniques may appear to accord with ‘positive’ motivations about students achieving a measure of freedom from ‘negative’ practices of assessment, or to produce learning environments that contribute to a student’s personal development, when understood as part of a larger project of governing, their other costs can become apparent.

Rationalising Assessment

Assessment practices used to be selected and designed by the lecturers of specific units to simply test whether a student had completed what was required of them. However, with the recent move towards pedagogically-defensible assessment techniques, assessment practices are increasingly being seen as regimes in their own right, requiring tailored designs and being directed towards particular ends. As such, they are increasingly being designed to link with the rationalities that underpin government in law schools, and to achieve the general ends of law schools and universities. Students themselves are also increasingly encouraged to use assessment practices as an effective way of aligning the construction of their legal personae with the forms of identity promulgated by their law school.

Pedagogical discourses form the central discourses used in rationalising assessment. Students are represented as ‘active learners’, and assessment is positioned as a central part of that learning (GU 2005, point 3.0; Isaacs 2001, 5). Terms like ‘high quality learning’, ‘sound curriculum design’, and ‘learning outcomes’ all highlight the way that students are ‘seen’ and how assessment is approached. UQ positions assessment as ‘…a fundamental… activity that is an integral part of the teaching and learning process, is grounded in sound curriculum design, development and implementation, and makes a significant contribution to learning outcomes’ (UQ 2005, at 1.1). Its purpose is ‘…to encourage, direct and reinforce high quality learning’ (UQ 2005, at 3.2). Similarly, QUT states that ‘[i]n the first instance… assessment [is to be] designed to achieve the learning objectives of [a] unit’ (QUT 2006b, emphasis in original). Finally, GU designs assessment so as to ‘improv[e] and promot[e]…learning’, to examine the ‘teaching process’, and to evaluate ‘…the quality of the curriculum’ (GU 2004, at 2.4).

To some extent, assessment practices are also rationalised as disciplinary practices. Foucault suggests that disciplinary practices (including practices of assessment, which he calls ‘examinations’) ‘write’ upon the body of a subject (Foucault 1991, 25). To Foucault, these examinations allow people (or a skill or capacity that they have) to be presented to the hierarchical observation of power, and judged according to a normalising judgement, thereby producing knowledge of each person as an individual ‘case’ that can be compared to others and ultimately governed more effectively (Foucault 1991, 184-192). Each law school incorporates this disciplinary function into its rationalities, and assessment is designed with the collection and production of knowledge about student achievement, and the determination of whether they are competent to proceed to another level of instruction, in mind. For example, the UQ policy on assessment states that assessment should ‘…permit grading of the student’, and ‘…be capable of indicating achievement, maintaining standards and providing certification’ (UQ 2005, at 2.1 and 3.2). QUT also states that assessment ought to be used for the disciplinary practice of comparing students to others: ‘[t]he assessment in each unit [is to] be used by the lecturer to measure [the student’s] performance in relation to other students’ (QUT 2006b). Finally, GU uses assessment to achieve the ‘formal[…] certif[ication of] achievements for external audiences’ (GU 2004, at 2.4). Each university is seeking to ensure students reach the standards set by professional bodies and employers, using assessment to produce skilled legal personae (QUT 2006d, 2; UQ 2005, at 2.1 and 3.2), while GU also seeks to ensure that this discipline allows students to be accountable to ‘…the wider community’ (GU 2004, at 2.4), using assessment to produce a socially-aware lawyer.
Closely linked to this disciplinary rationalisation are the ways vocational discourses also feature in these mentalities of government. The student’s skills at analysis, communication, teamwork, research, and arguing a point are all taken as targets of government through assessment (QUT 2006a; QUT 2006b; QUT 2006c, 48), as are their ethical orientations and values frameworks (QUT 2006a). In this way, assessment practices are calculated and rationalised to produce skilled graduates and ethical legal personae – that is, professionals who act ethically, but who also have an appreciation of the social context of the practice of law.

These broad rationalities are translated into the design and programming of assessment practices in a variety of ways. To govern a student’s learning, skills, and ethics, assessment regimes are programmed so that the tasks required of students are aligned, planned and targeted to specific ends, forms of assessment are continuous, both formative and summative, and criterion-referenced. These are based in large part on the representation of the student as an active learner.

Within these programmes, assessment is no longer a random assortment of practices, but rather precisely organised and directed to achieve explicit goals. These practices are to be chosen in accordance with ‘…their suitability [for] assessing particular learning objectives’ (UQ 2005, at 3.3.2) – whether that is to develop a student’s legal skills, or their ethical perspectives, among others. Such learning objectives are to be made explicit to students, so that they are able to ensure they use the piece of assessment in the most advantageous way possible (UQ 2005, at 3.3.2). They are also to be timetabled so that students can ‘…obtain a benefit in later assessment from feedback obtained on earlier assessment’ (UQ 2005, at 3.3.3). These designs rely on the idea inherent within pedagogical discourses that students are active learners who gradually proceed from more directed instruction towards responsibility for their own learning and can become self-directing. As the document underpinning this programming at UQ states, ‘…the focus is on students accepting responsibility for their own learning… rather than being instructed explicitly’ (Isaacs 2001, 13).

This programming of assessment practices also incorporates a distinction between formative and summative assessment, and the introduction of continuous assessment. Despite only summative assessment formally contributing to the student’s final mark, formative assessment is no less important when assessment is understood as government. Formative assessment is designed to provide teachers and students feedback on their own progression in the unit, so that they can act on those comments and achieve a higher grade in other assessment tasks. Just like summative assessment, these practices produce knowledge that teachers and students can both use in shaping a student’s legal persona, again ensuring that students actively govern themselves (UQ 2005). When coupled with continuous assessment, it is apparent that these changes further entrench students within relations of government. Continuous assessment provides more opportunities to gain knowledge about the achievement and progression of students, and potentially more opportunities for students to reflect on the way they are governing themselves (becoming an active learner in the process). As UQ states, ‘[t]here should be sufficient assessment, based on the course goals and predetermined assessment criteria, to ensure reliable and valid judgements about student performance’ (UQ 2005, at 3.3.1). In these instances, power works to discipline students by providing knowledge that may be used to govern them, but also provides them the space in which to govern themselves.

Furthermore, rationalities informed by pedagogical discourses which seek to produce active learners are translated into the design of assessment practices by requiring the criteria against which students will be assessed, and which precisely define the standards that students are to achieve, to be made explicit (GU 2005, point 4.0). Students are made aware of the way an assessment task works upon a particular skill, so that they can most effectively work upon themselves and, again, take responsibility for being an active and self-directed learner (UQ 2005; QUT 2006b).
 For example, the policy at GU states that

[t]he requirements for learner success [are to] be made clear, and the overall strategy [must] be to develop in students the ability to evaluate the quality of their own work in order to equip them to function as professionals with a commitment to life-long learning (GU 2005, point 1.0).

In effect, providing students with the criteria against which they will be examined allows them to most effectively align their own self-government with the government exercised by the law school – the more detailed the criteria, the more effectively a student can construct themselves in concert with governmental practices.
Notwithstanding the disciplinary purpose of assessment, in the discursive space where government is rationalised, designed, and justifications for self-government are suggested to students, assessment is primarily seen as a pedagogical practice. Law schools see assessment as a tool for achieving specific ‘learning outcomes’, and not simply to govern legal skills or to produce particular kinds of legal identity. Their major concern is with ensuring that assessment practices are effective tools with which students are able to learn. Pedagogical discourses have a significant influence in representing students to governing authorities, and suggesting appropriate methods with which government can be achieved. Students are represented as active learners who have to be informed of the purposes of assessment, and the ways that a particular task is to work upon them. Assessment regimes are also designed on the basis of pedagogical truths about the way learning occurs. These programmes are to provide a structured, progressive, and targeted approach to assessing students, ensuring that each element of these regimes provides students the opportunity to govern themselves as active learners. Clearly these practices have disciplinary effects, and are used by law schools and students themselves to certify competence, and to know the distribution of attributes within the population. However, assessment regimes do not aim to produce only one legal persona such as the skilled professional – in fact, they often appear more concerned with ensuring that students become active learners as opposed to any specific form of lawyer.

Assessment as Technology of Government

The programmes of government discussed above are implemented through a wide range of practices, and it is through these techniques and technologies that the legal persona is shaped. This section will consider a few pertinent examples: the ways that examinations, tutorial participation, practices of self-reflection, and the provision of feedback extend government over the student, operate on numerous targets, and play a role in shaping these personae.

The use of the end-of-year closed-book examination has declined in recent years amid criticisms that it was not pedagogically-defensible – it simply tested legal knowledge, led students to memorise content, and did not encourage them to reflect on or critique the law or actively engage in learning (Thornton 1996, 78; Charlesworth 1988-89, 33; Johnstone 1992, 56; Johnstone and Vignaendra 2003, 365; Castan and Schultz 1997, 86; Krever 2006, 2-3 and 7-8; Simpson and Charlesworth 1995, 106). However, this has not meant that this technique has been abandoned – instead, it has been redesigned and ‘reprogrammed’ (for a broader discussion of the use of the exam across Australian law schools, see Johnstone and Vignaendra 2003, 370). Many law schools now assess students by using more frequent open-book examinations, directed towards assessing their research skills as well as their knowledge (GU 2004, at 5.1.2; see also Johnstone and Vignaendra 2003, 370). In this sense, the exam is used to produce skilled legal personae as opposed to simply those that ‘know’ the law.

Some law schools assess a student’s participation within tutorial classes (QUT 2006c, 47; Johnstone and Vignaendra 2003). This involves the extension of government, wherein the gaze of the teacher is brought directly to the student, and is cast during every class upon everything the student does (as opposed to being cast at a handful of times through the year as it would have been with the exam). It observes the student’s interaction with classmates, the answers they offer, the preparation they have undertaken, and their completion of class activities. With the exercise of this gaze at such a micro level, and the knowledge that it produces being collated weekly, power relations are able to reach into the minutiae of the student’s body and ‘know’ their actions and interactions. It also means that teachers are able to intervene immediately and in a very specific way, such as to shape a student’s understanding of content. Thus, tutorial participation, which is often seen as effective because it allows students the freedom to explore meanings on their own and gain the teacher’s guidance, can be seen as a technique of government wherein power is intensified and students can more effectively be governed.

The practice of self-reflection, in many different guises, is becoming more widespread as a technique of assessment in law school. It is here that the government ‘at a distance’ of advanced liberal forms of rule is achieved, as students are enrolled in action upon themselves that aligns with the intentions of law schools. Through these practices, students take an active role in governing the construction of their legal persona. At QUT, for example, students are to make reflective journal entries in a unit called Professional Responsibility. Their purpose is to allow students to ‘…understand and resolve ethical dilemmas’; ‘…facilitate reflective learning…’; and ‘…enable[…] students to… reflect on ethical issues and assess their development of responses to a broad spectrum of situations arising out of professional practices’ (QUT 2006d, 39 emphases in original). This reflection works upon different objects, such as the student’s professional ethics (to construct a professional personae), their learning process (to construct a good student), and their skills at ethical reflection (to construct an ethical lawyer-citizen). These reflections are not simply random transcriptions of the student’s feelings – they are to be constructed through the meticulous practice of extracting and recording the student’s thoughts on defined issues in line with the assessment criteria (QUT 2006d, 40). For example, students are to record and consider their ‘…feelings, difficulties, ideas and inspirations, and personal growth’, and to ‘…demonstrat[e]…[accurate and succinct records] of in-depth reflective thinking’ (QUT 2006d, 40), particularly regarding the development of their ethical ideas and values. In the process, students construct themselves as an object of knowledge, identify weaknesses in their own understanding of an issue, and subsequently govern themselves to address those problems.

The final practice considered here refers to the provision of feedback to students. Feedback is the point at which practices of government exercised by law schools most clearly extend in order to enrol students in their own government, so as to align their actions with the desires of the law school. Through the provision of feedback, students are to act as self-directed learners and use this advice as a way of governing themselves. For example, QUT states that ‘…students should also use [items of assessment] as a means of obtaining formative feedback on the development of their skills and capabilities’ (QUT 2006c, 48). This feedback can ‘…greatly assist [their] studies [by allowing them] to take note of any identified weaknesses, errors and misunderstandings and reflect upon how [their] performance may be improved for the future’ (QUT 2006b). Similar approaches to the role and importance of feedback can also be found at UQ and GU (UQ 2005, 3.5; Isaacs 2001, 10; GU 2006, 9). Across these universities, the provision of feedback acts as a way of ensuring government is undertaken ‘at a distance’, by telling students how well they are achieving particular aims, developing certain skills, or constructing specific personae, and responsibilising them to use that information to make specific and targeted interventions into their own conduct. In this way, feedback is used as a way of enabling students to become effective and active learners. However, like the reflections above, feedback is not a random transcription of the examiner’s thoughts on the student’s work, but is to be constructed and provided in specific ways. For example, UQ defines positive and productive feedback as highlighting the successful and unsuccessful features of the student’s work, and suggesting how students might improve to gain better marks (Isaacs 2001, 10-11). This feedback is also to be provided in a specific timeframe: UQ suggests that ‘[p]rovided too soon it may stop the students themselves reflecting on their work; provided too late it may no longer be salient to the student and thus may be ignored’ (Isaacs 2001, 11). In this sense, the specific form that feedback takes, and the precise moment at which it is provided, is calculated and arranged so as to be most effective in allowing students to govern themselves.
It is clear that law schools rely on a range of practices to assess students, and students are encouraged to use these in specific ways to construct their legal persona. In many cases, the practices through which students are governed, and the advice held out to them as useful for studying law, align. In fact, the success of some governmental practices may rely on students having constructed themselves in particular ways. For example, successfully participating in a tutorial may rely on them having already constructed themselves as a good student.
 It is also clear that these techniques of assessment extend government beyond the student’s legal knowledge to other objects, including their professional and personal ethical values. They also enrol students in the government of themselves so as to effect government ‘at a distance’ – they do not simply act to discipline students but also allow them to become self-governing. Through these techniques, skilled legal personae and ethical lawyer-citizens can be produced.

Of course, there are always points at which these relations experience resistance. For example, despite the move away from examinations as the primary techniques of assessment, they are still frequently used, as they are less resource intensive and time-consuming to mark than other techniques, especially given the shift towards continuous assessment (Johnstone and Vignaendra 2003, 367, 371 and 389). Resistance also comes from students themselves, many of whom feel that they are on ‘...a constant treadmill of assessment’, and cannot engage in effective learning, as they are too focused on simply passing assessment (academic cited in Johnstone and Vignaendra 2003, 367). In this instance, the implementation of this programme of government (continuous assessment) has produced the conditions of possibility for a form of resistance to that government. Furthermore, the creation of a reflective and self-directed learner partly depends on teachers actually providing positive and productive feedback, and students actually adopting that feedback (Johnstone and Vignaendra 2003, 379). Each of these resistances provides a point at which power relations are modified. It also shows that while attempts to infuse assessment practices with pedagogical discourses might seek to extend government to govern more effectively, such an intensification of power creates further points of resistance. It is in this sense that ‘governance is a congenitally failing operation’ (Miller and Rose 2008, 17).

By positioning assessment practices as a form of government, and looking at the way that this practice is rationalised and undertaken, one is able to dislodge the power of truth from the liberal-progressive narratives celebrating pedagogically-defensible assessment practices. As a result, it is clear that assessment is not a neutral tool that can simply be used to understand student achievement, nor one that can contribute to the personal development of students by removing them from negative power relations. Rather, given that these new assessment practices are more extensive, and entail more directed attempts at producing legal personae, they further entrench students in power relations. For many legal educators, it is counter-intuitive to suggest that yearly closed-book exams, with all of their attendant problems and negative effects, actually involve fewer power relations than regimes of continual assessment directed at new targets, using new techniques, and working to achieve multiple ends. Nevertheless, it is such a unique way of thinking about power relations that provides the governmental framework with its critical edge, and makes it such a useful tool for legal educators.

Conclusion

This paper has presented an original and nuanced framework for undertaking ethical reflection on legal education. This framework, underpinned by Foucault’s work on governmentality, has been demonstrated in action through an analysis of assessment practices in Australian law schools. This analysis has shown that assessment practices operate to govern students and encourage them to govern themselves in a variety of ways. Assessment is rationalised and programmed to act on a number of targets (legal knowledge, skills, or ethical values) and achieve a range of ends (to become active learners, or professionally skilled lawyers), and is then carried out through numerous practices. It is in this sense that one can say assessment has been assembled in a piecemeal and contingent manner.

Additionally, this analysis is useful in pulling apart a common narrative about assessment practices, which is that pedagogically-informed practices are more appropriate and neutral techniques with which to assess students. This framework highlights the power effects of these changes. It shows that these practices can instead be seen as representing a shift in the economy of power relations (that is, the techniques involved, the objects acted upon, and the ends sought). They do not free students from power relations, nor can they act in an objective manner. Rather, they allow the law student population to be more effectively known and governed. These changes to assessment also involve an extension of power relations, even to the point at which students are not just governed by teachers, but are governed by other students and even themselves.

These points contribute to effective ethical reflection on the part of legal educators and allow them to consider their actions in a very different light. For example, this analysis demonstrates that when legal educators act (even when doing something apparently neutral), they are actually harnessing piecemeal knowledges and representations inevitably bound with power relations, to exercise further power that governs the construction of legal personae. Additionally, this analysis makes it problematic to assume that pedagogically-defensible assessment techniques contribute to the liberation of students from power relations – some techniques do not constitute unwarranted government and others more warranted forms, and pedagogical techniques do not remove people from these relations. Instead, this is simply a different way of arranging and programming power relations. Additionally, the ‘freedom’ of students to participate in self-reflection and more actively engage with assessment is a feature of government, where students are active in governing themselves and encouraged to align their actions with those promulgated as desirable by law schools.

As this example has shown, governmentality is an effective tool for highlighting the costs and effects of particular ways of thinking and acting in legal education. This analysis also raises a number of important questions that can contribute to further reflection on the part of legal educators. It makes one question what happens to one’s personae as a teacher when legal education is understood as a form of government. What happens when one understands the knowledges and practices that are utilised as historically contingent, assembled in a piecemeal manner, and interlinked with the exercise of power? Furthermore, what does this mean for other problems, beyond assessing students, that one addresses with certainty through pedagogically-defensible measures, such as trying to achieve a social justice orientation, or acting upon student depression? More broadly, it allows one to further consider what new forms of subjectivity this can open up for legal educators. These questions provide legal educators with a vast array of new directions for ethically reflecting on their actions.
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� Sections of this paper have previously appeared in a different form in Ball 2007.


� It must be noted that some law schools provide more comprehensive information about their assessment practices and their underpinning rationalities. One example is the law school at QUT, where assessment forms a central feature of the programme of government, thereby leading to more discussion about how it ought to be designed. Other universities rely on university-wide assessment policies, as opposed to faculty-specific ones. Such differences will be apparent here. As such, this discussion is not exhaustive, nor does it represent the totality of the government of assessment at one specific law school. It must also be noted that this discussion does not look in depth at the ways students are encouraged to engage with legal education in other ways, such as through prescriptive texts to studying law.


� There is a growing body of research that studies the broader higher education environment from the perspective of governmentality. See for example Fejes and Nicoll 2008; Masschelein et al. 2007; Peters et al. 2009.


� Although not detailed in this paper, one can also think about the governmental effects of this practice in the context of students acting as customers of legal education. A clear statement of the criteria that students need to achieve in order to successfully complete their degree provides a standard against which the product that the law school provides can be evaluated. It also allows students themselves to determine the quality of the educational product that they receive, and thereby more effectively act as a customer of legal education.


� This discussion is not exhaustive, as there are numerous other techniques not discussed here, including research essays, teamwork exercises, seminar leadership activities, small tests assessed by other students, and weekly written and reflective tasks, through which students are assessed (Johnstone and Vignaendra 2003, 372, 374, and 382). Each of these operates by working on various targets, and requiring students to govern themselves and others in the process. Additionally, it will become quite apparent that pedagogical discourses feature as the ‘know-how’ that is used to design governmental programmes, select tools through which they are carried out, and ultimately to ensure students are governed using the proper educational expertise. As such, it would be repetitive to discuss the texts that provide such practical knowledge in depth, such as Assessment for Learning at UQ (Isaacs 2001; see also UQ 2005).


� This can be contrasted with the lecture, which, when thought about from this perspective, appears to rely on less intense power relations (despite claims that it has indoctrinating or pacifying effects).


� Of course, they can construct personae that go beyond those promulgated by law schools. Though not considered here, it is important to recognise.
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